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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 e¢ seg.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seg.), the Grain Stand- 
ards Act (7 U.S. C. 1946 ed. 71 et seg.), the Packers and Stockyards 
Act, 1921 (7 U.S. C. 1946 ed. 181 e¢ seqg.), and the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest and Subject Index, lists 
of decisions reported, statutes, orders, etc., construed, and statistical 
and other tables will be found at the end of No. 12 (December) issue 
of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the deci- 
sions will be available through the Superintendent of Documents, U. 8. 
Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(No. 2576) 


In re Crow.ey’s Mitk Company, Inc. AMA Doc. No. 27-86. Decided 
October 6, 1950. 


Order No. 27—Reclassification of Milk from Class II-D, II-E and II-F to 
Class I-A—Dismissal of Petition 


Where petition alleged that a fluid product made by petitioner which was put in 
containers by Aerated Products, Inc., and sold as “Instant Whip”, a sub- 
stitute for whipped cream, utilized at soda fountains, restaurants and 
bakeries, was improperly reclassified by the market administrator from 
petitioner’s reported product as “homogenized mixture” in Classes II-D, 
II-E and II-F to Class I-A for all the period involved, it is held, that the 
reclassification by the market administrator was not erroneous as the peti- 
tioner’s product is neither “homogenized mixture” nor “cream” within the 
meaning of the applicable provisions in the Order and the rules and regula- 
tions, and therefore, the petition is dismissed.* 


Jurisdiction of Proceeding under Section 8c (15) (A) of Act 


The jurisdiction of proceeding under section 8e (15) (A) of act is limited. Only 
a determination as to whether the administrative action complained of is 
“in accordance with law” can be made in this proceeding in which the 
Judicial Officer is not free to ascertain all the administrative avenues legally 
open and to command that one of these rather than another be followed, 
and since the administrative action has been taken by the market adminis- 
trator which action was upheld by the Production and Marketing Admin- 
istration, the jurisdiction in this proceeding extends only to whether the 
administrative action taken is legally valid.* 


Order No. 27—Effect of Failure to Provide for Classification of Milk 


Petitioner’s contention that it is entitled to the classifications reported because 
the product is a “homogenized mixture” within the meaning of the Order, 
that if the product is not such a homogenized mixture, it is “cream” within 
the meaning of the Order and that, in any event, the product cannot be 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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classified any higher than Class II-A is untenable. Perhaps as a question 
of economics or policy there should have been some intermediate product 
classification for the mix or some treatment other than Class I. Failure to 
provide such a classification or treatment does not force a conclusion that 
the product must be held to be a product that it is not.* 


Order No. 27—Classification of Cream—Meaning of Term “on hand” in 
Section 927.4 (c) 


The classification provisions are in section 927.4 (c) and to warrant any of the 
classifications of cream, milk must first leave or be on hand at a plant in 
the form of cream. The “on hand” provisions do not mean for a momentary 
or temporary period pending manufacture into another product at the plant. 
The term “on hand” refers to the end of the accounting and reporting 
period.* 

Order No. 27—Skim Classifications 


The skim classifications of V-A and V-B are only for supplementary pricing pur- 
poses, and the catch-all in Class I, which is a whole milk class, is not 
defeated simply because the skim may have been classified although there 
has not been established a lower classification for the whole milk.* 


Notice—Record Disclosing Petitioner Was on Notice of Situation—Inap- 
plicability of Doctrine of Estoppel, Res Judicata, or Stare Decisis 


On the basis of the record it cannot be disputed that petitioner was on notice 
that “cream” would not include the mix involved here. The petitioner is 
not legally entitled to the benefit of any such doctrine as estoppel, res 
judicata, or stare decisis.* 


Hays, Wolf, Schwabacher, Sklar and Epstein, of New York City, for petitioner. 
Mr. Harry Polikoff, of New York City, for Aerated Products, Inc. Messrs. 
Julius C. Krause and John G. Liebert for Production and Marketing Admin- 
istration. Mr. Harl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is another proceeding involving the administration of Order 
No. 27, as amended, regulating the handling of milk in the New York 
metropolitan area. This order was issued under the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 
et seq.). This proceeding is under section 8c (15) (A) of the act 
authorizing a petition to the Secretary, a hearing, and a ruling where 
a handler claims that an order, a provision thereof, or an obligation 
imposed thereunder is “not in accordance with law.” 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 





9 A. D. CROWLEY'S MILK CO., INC. 1173 


Briefly, the controversy concerns a fluid product made by the peti- 
tioner which was put in containers by Aerated Products, Inc., and sold 
as “Instant Whip,” a substitute for whipped cream, utilized at soda 
fountains, restaurants and bakeries. The petitioner reported the 
product as “homogenized mixture” in Classes II-D, II-E and II-F 
for the period involved, August 1945 through January 1948. Com- 
mencing in November 1947, the market administrator for the order 
disallowed the classifications reported by the petitioner and reclassi- 
fied to Class I-A for all the months involved, that is, August 1945 
through January 1948, with consequent debits to petitioner. For a 
number of reasons discussed hereinafter, the petitioner claims that 
it is entitled to the classifications reported because the product is a 
“homogenized mixture” within the meaning of the order, that if the 
product is not such a homogenized mixture, it is “cream” within the 
meaning of the order and that, in any event, the product cannot be 
classified any higher than Class II—A. 

An answer to the petition was filed by the Assistant Administrator, 
Production and Marketing Administration, United States Depart- 
ment of Agriculture. The answer upheld the action of the market ad- 
ministrator. A hearing upon the petition and answer was held before 
Earl J. Smith, Acting Chief, Office of Hearing Examiners, United 
States Department of Agriculture. Following the hearing, the parties 
filed briefs, suggested findings of fact, etc. The examiner issued a 
report recommending in brief that the product was neither a “homog- 
enized mixture” nor “cream” under the applicable definitions of these 
products, but that the product could not be classified or reclassified by 
the market administrator higher than Class II-A. Both parties filed 
exceptions to the report and oral argument was held before me on 
February 14, 1950. The user of the product, Aerated Products, Inc., 
was permitted to participate in the argument and to file a brief. 


FINDINGS OF FACT 


1. Petitioner, Crowley’s Milk Company, Inc., is a corporation or- 
ganized and existing under the laws of the State of New York with its 
principal place of business at 145 Conklin Avenue, Binghamton, 
New York. 

2. At all times herein mentioned petitioner was, and still is, a han- 
dler as defined in Order No. 27, as amended. 

3. The material provisions of Order No. 27, as amended, as effective 
August 1, 1945, and thereafter for the period in controversy here, are 
as follows: 


“Sec. 927.4 Classification—(a) Basis of classification All milk, the classi- 
fication of which is necessary to establish the classification of milk received from 
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producers, and all milk entering the marketing area as milk, skim milk, cultured 
or flavored milk drinks, cream, or plain condensed milk, shall be classified in ac- 
cordance with the form in which it is held at, or moved from, the plant at which 
classification is determined. Such classification shall be subject to the following 
conditions : 

“(1) Burden of proof.—In establishing the classification of milk received from 
producers the burden rests upon the handler who received such milk from pro- 
ducers to show that such milk should not be classified as Class I-A, and having 
established the manufacture of cream, the burden rests upon such handler to 
show that the milk the butterfat from which was manufactured into cream 
should not be classified as Class II-A, and that the skim milk resulting from 
the manufacture of cream, should not be classified as Class V-A. The burden 
rests upon the handler who receives or distributes in the marketing area, milk, 
skim milk, cultured or flavored milk drinks, cream, or plain condensed milk, 
to establish the source of all of his milk or milk products. * * * 

. “(3) Plant at which classification is to be determined.—Classification shall 
be determined at the plant where the milk is received from dairy farmers: 
Provided, That, if such milk is shipped in the form of milk, skim milk, cream, 
or plain condensed milk to another plant or other plants, it shall be classified, 
subject to the provisions of (i) through (vi) of this subparagraph, at the plant 
or plants to which it is shipped, and there shall be no limit on the number of 
interplant movements in the form of milk, skim milk, cream, or plain condensed 
milk prior to classification, except as set forth in (i) through (vi) of this 
subparagraph. 

“(i) If the shipment is to a plant in the marketing area, milk shipped in the 
form of milk shall be classified as Class I-A; milk the butterfat from which 
is shipped in the form of cream shall be classified as Class II-A, and in the 
form of plain condensed milk as Class II-B, unless such cream or plain condensed 
milk leaves the plant where first received in the marketing area in the form 
of frozen desserts or homogenized mixtures in which case the milk shall be 
classified in the appropriate class or classes for milk utilized in frozen desserts 
or homogenized mixtures; and skim milk shipped in the form of skim milk 
shall be classified as Class V-A. * * * 

“(5) Accounting procedure.—The accounting procedure for classifying milk 
pursuant to this section, including the conversion factors to be used in the absence 
of specific weights and tests, and the specific definitions of products included in 
each class, shall be set up by the market administrator pursuant to (b) of this 
gsection. * ¢* * 

“(b) Rules and regulations.—The rules and regulations to effectuate the terms 
and provisions of this section shall be made, and may from time to time be 
amended by the market administrator in accordance with the procedure set forth 
in this paragarph: * * * 

“(c) Classes of utilization.—Subject to all of the conditions set forth in (a) 
and (b) of this section, the classes of milk shall be as follows: 

“(1) Class I-A milk shall be all milk, except as provided in (2) and (3) of 
this paragraph, which leaves a plant as milk, or cultured or flavored milk drinks 
containing 3.0 percent butterfat or more, and all the milk the classification of 
which is not established in some other class named in this paragraph. * * * 

**(4) Class II-A milk shall be all milk the butterfat from which leaves or is 
on hand at a plant in the form of cultured or flavored milk drinks containing 
less than 3.0 percent butterfat or in the form of cream, sweet or sour, unless 
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such cream is established to have been subsequently so handled or marketed as 
to classify such milk in some other class. 

(5) Class II-B miik shall be all milk, except as set forth in (7), (8) and 
(9) of this paragraph, the butterfat from which leaves or is on hand at a plant 
in the form of plain condensed milk, frozen desserts or homogenized mix- 
tires; % * © 

“(7) Class II-D milk shall be all milk the butterfat from which leaves or is 
on hand at a plant in the form of cream or in the form of plain condensed milk 
or in the form of frozen desserts or in the form of homogenized mixtures used 
in frozen desserts, which is delivered to a plant or a purchaser outside the market- 
ing area, outside the special cream area and outside New England: Provided, 
That the cream or the plain condensed milk is not moved to a plant in the market- 
ing area, in the special cream area, or in New England, or delivered to a pur- 
chaser in the marketing area, in the special cream area, or in New England: 
Provided, further, That the frozen desserts, or the homogenized mixtures used 
in frozen desserts are not moved to a plant in New York City, or delivered to a 
purchaser in New York City. 

“(8) Class II-E milk shall be all milk the butterfat from which leaves or is 
on hand at a plant in the form of cream or in the form of plain condensed milk 
or in the form of frozen desserts or in the form of homogenized mixtures used 
in frozen desserts, which is delivered to a plant or a purchaser in New England: 
Provided, That the cream or the plain condensed milk is not moved to a plant 
outside New England: Provided, further, That frozen desserts or homogenized 
mixtures used in frozen desserts are not moved to a plant in New York City, or 
delivered to a purchaser in New York City. 

“(9) Class II-F milk shall be all milk the butterfat from which leaves or is 
on hand at a plant in the form of plain condensed milk which is delivered to a 
plant or a purchaser in the special cream area, is not moved as plain condensed 
milk to a plant in the marketing area or delivered to a purchaser in the marketing 
area, and the classification of which is not established in some other class; or 
all milk the butterfat from which leaves or is on hand at a plant in the form of 
frozen desserts or in the form of homogenized mixtures used in frozen desserts, 
except as set forth in subparagraphs (7) and (8) of this paragraph, provided 
the frozen desserts in both instances were moved to a plant or delivered to a 
purchaser outside New York City and remained outside New York City; or all 
milk the butterfat from which leaves or is on hand at a plant in the form of 
cream cheese. * * * 

“(13) Class V-A milk shall be the skim milk in all milk which is classified pur- 
suant to subparagraphs (4), (5), (6), (7), (8), (9,) and (11) of this paragraph, 
which skim milk enters the marketing area in the form of fluid skim milk or 
cultured or flavored milk drinks, and which is not utilized in some other product 
outside the marketing area: Provided, That for the purposes of this subpara- 
graph and of subparagraph (14) of this paragraph, there shall be 91.25 pounds of 
skim milk in each 100 pounds of milk having a butterfat content of 3.5 percent, 
plus an additional 0.25 pound of skim milk for each point of butterfat in such 
milk below 3.5 percent or minus an additional 0.25 pound of skim milk for each 
point of butterfat in such milk above 3.5 percent. 

(14) Class V-B milk shall be the skim milk in all milk which is classified 
pursuant to subparagraphs (4), (5), (6), (7), (8), (9), and (11) of this para- 
graph, which skim milk is not classified pursuant to subparagraph (13) of this 
paragraph.” 
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4, The material provisions of the rules and regulations (both the 
Temporary Rules and Regulations effective August 1, 1945, and the 
Rules and Regulations effective November 1, 1945) are as follows: 

“Sec. 1. Definitions —The terms used herein shall have the same 
definitions as are set forth inthe Orders. In addition, for the purpose 
only of classifying and accounting for milk under the terms of the 
Orders, other terms shall have the meanings set forth in this section. 
* * * 

“(e) ‘Milk’ means (1) the product delivered to a plant by dairy 
farmers as cow’s milk, or (2) the product composed of skim milk and 
of not less than 3 percent nor more than 15 percent butterfat. This 
definition shall not be deemed to include products that are included in 
other definitions of this section. * * * 

“(j) ‘Cream’ means the combination of butterfat and skim milk 
which contains more than 15 percent butterfat, and which may or may 
not have been fermented by the addition of a lactic acid or other harm- 
less milk culture. This definition shall not be deemed to include prod- 
ucts that are included in other definitions of this section. In sections 
2, 3, and 4 of these rules and regulations, when the fermented cream is 
referred to, the term ‘sour cream’ will be used. * * * 

“(w) ‘Frozen desserts’ means those products commonly known as 
ice cream, frozen custard, sherbet, and frozen confections such as, but 
not restricted to, Bisque Tortoni, Spumoni, creamsicles, fudgicles, pop- 
sicles, mousses, parfaits, puddings (such as Nesselrode puddings), and 
decorations for the frozen desserts, but not including products properly 
known as candy. 

“(x) ‘Homogenized mixture’ means the product which results from 
homogenizing a mixture containing milk solids, moisture, and sugar 
(or other sweetening agent) or other ingredients, and which is pre- 
pared for use in the manufacture of frozen desserts. It shall contain 
not less than 5 percent sugar (or other sweetening agent) or other 
ingredients, and not less than 5 percent moisture.” 

5. Since January 1, 1945, and for many years prior thereto, peti- 
tioner has been operating various pool plants under Order No. 27 
where milk is received directly from producers. Among the plants so 
operated was a plant at Binghamton, New York. All the plants were, 
and are, approved by the Department of Health of Westchester 
County, a part of the marketing area as defined in Order No. 27, as 
amended, but the plants are located outside of the marketing area. 

6. Prior to and during the period from August i, 1945, through 
January 31, 1948, petitioner made at its Binghamton plant a “mix” 
containing whole milk, cream, skimmed milk solids, sugar and stabi- 
lizer, and which was homogenized. 
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7. A portion of this mix was disposed of to ice cream manufacturers, 
and was classified by the market administrator as “homogenized mix- 
ture,” but the larger part of it was sold directly or indirectly to cus- 
tomers who used it in making a product called “Instant Whip.” Most 
of the product was sold to Aerated Products, Inc., through S. D. 
Miller although some was sold direct to Aerated. The petitioner pre- 
pared the mix especially for these customers and knew that the mix 
was to be so used. Instant Whip is made by inserting the mix de- 
scribed in a metal container and adding nitrous oxide gas under pres- 
sure. When a valve is released, the product exudes. It has a 
consistency and appearance similar to whipped cream and is used for 
the same purposes as whipped cream. 

8. In 1943, about the time petitioner began making the mix, peti- 
tioner’s accountant inquired of Mr. Lewis, a field auditor from the 
market administrator’s office, how the mix should be classified and 
reported. Mr. Lewis was checking petitioner’s records for verifica- 
tion of petitioner’s reports to the market administrator. Lewis was 
informed as to the composition of the mix and that it was used in a 
patented container from which it exuded as whipped cream which 
was used largely for frozen desserts. The auditor informed Gorman 
to report the mix as “cream.” Several months later, another field 
auditor, Mr. Mac Levin, then in charge of the field audit of petitioner’s 
operations, asked about the mix. Gorman told him about the same 
story as he told Lewis. Levin advised Gorman to report the mix 
as a “homogenized mixture.” The matter was not taken up by peti- 
tioner at this time with anyone else in the market administrator’s 
office and petitioner continued to report the mix as “cream” because 
Gorman thought that Levin’s advice was merely his opinion and 
there was little if any difference in cost to petitioner under the order, 
the classification for “cream” and “homogenized mixture” being the 
same for the area in which the mix was utilized. For the months of 
October 1943 through July 1945, petitioner’s reported designation 
of the mix as “cream” was changed to “homogenized mixture” by the 
market administrator’s office. 

9. In June or July, 1945, petitioner’s representatives had a con- 
ference with members of the market administrator’s staff concern- 
ing primarily allocation problems at the Binghamton plant. In addi- 
tion, the subject of the mix involved came up. Mr. Alfred Sperber, 
then chief of the auditing division in the office of the market admin- 
istrator, informed Gorman that the product had been reclassified 
from cream to “mix” or “homogenized mixture” for some time and to 
report it in the future as “homogenized mixture.” Attending the 
conference also were Mr. Murphy and Mr. Framtz of the market ad- 
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ministrator’s office. Mr. Sperber, testifying in this proceeding for 
petitioner, did not recollect that the use of the product in Instant 
Whip was discussed but he said that he knew that it was used as a 
whipped cream but that he did not know that it was used in “Instant 
Whip.” Petitioner’s representative at the conference, Mr. Gorman, 
testified at first that he would not want to say that its use in Instant 
Whip was discussed at the conference (tr. p. 168) but he later said 
that “I think I can say so” (tr. p.170). Asa result of this conference, 
commencing with the month of August 1945, petitioner reported the 
mix as “homogenized mixture.” 

-10. In September 1945, Mr. Edward F. Nuclo of the market admin- 
istrator’s staff, in a slight reorganization of the market administra- 
tor’s office incident to the resignation of Mr. Sperber, took over the 
former duties of Mr. Sperber and became Chief of the Producer- 
Settlement Accounting Section of the market administrator’s office. 
In July 1947, Mr. Ernest R. Oldham of Aerated Products, Inc., oper- 
ating a plant in Yonkers, New York, commencing in 1946, visited 
Mr. Nuclo for the purpose of seeking information as to how milk 
or cream utilized in Instant Whip would be classified if the Instant 
Whip was distributed in New York City. Mr. Nuclo learned that 
Aerated was making inquiries because petitioner’s plant was not ap- 
proved for New York City. Nuclo then had the market administra- 
tor’s auditors examine the records of petitioner’s customers for the 
mix. Apparently this was the first examination of such records. 
When it was thus ascertained that the mix was not used in ice cream 
or a comparable frozen dessert such as the items listed in section 1 (w) 
of the rules and regulations, the revised audit billings protested in 
this proceeding were made by Market Administrator Charles J. 
Blanford. 

11. Prior to the effectiveness of the rules and regulations, no formal 
general rulings were issued under the order as to definitions of prod- 
ucts, interpretations of language, etc. Applications of the order were 
made by the market administrator’s office in connection with the 
audit of the reports of individual handlers, sometimes pursuant to 
audit instructions issued for the benefit of the market administrator’s 
staff. 

12. Rules and regulations to effectuate the order provisions were 
first proposed in connection with proposed amendments to the order 
in a notice of hearing issued July 14, 1944. The proposed rules and 
regulations were a part of the hearing notice. The definition of 
“cream” proposed was as follows: 

“(h) ‘Cream’ means the combination of butterfat and skim milk which con- 


tains more than 10 percent butterfat. This definition shall not be deemed to 
include products that are included in other definitions of this section.” 
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The proposed definition of “frozen desserts” was as follows: 


“(v) ‘Frozen desserts’ means those products commonly known as ice cream, 
frozen custard, and sherbet.” 


The proposed definition of “mix” was as follows: 


“(w) ‘Mix’ means the homogenized mixture contailing milk solids, water, and 
sugar, with other ingredients, which is prepared for use in the manufacture of 
frozen desserts. It shall contain not less than 12 percent of sugar and not 
less than 0.5 percent of other solids not milk solids.” 


13. At the commencement of the hearing on August 16, 1944, Mr. 
William Welden, Assistant Chief, Dairy and Poultry Branch, Office 
of Distribution, War Food Administration, made the following ex- 
planations of the definitions of products contained in the proposed 
rules and regulations: 


“The first section on definitions represents very little, if any substantial change 
from procedure under the present order except in the way of clarifications and 
refinement and in the use of a few new terms which are necessary because of 
proposed changes in the order itself and most of the definitions are self- 
explanatory (tr. p. 252). * * * 

“Slight changes are made in the definitions for fluid milk, fluid skim milk, 
milk beverages, and cream. Fluid skim milk refers to a product with less than 
3 percent butterfat. Fluid milk covers the range from 3 percent butterfat to 10 
percent butterfat. Cream covers all ranges with more than 10 percent butter- 
fat. Milk beverage covers the entire range up to 10 percent butterfat. Hach 
is defined, of course, so as to indicate clearly that it does not refer to processed 
or manufactured products except in the case of milk beverages which are 
flavored or cultured. The definitions for fluid milk and fluid skim milk probably 
should indicate that they are not flavored or cultured (tr. pp. 252, 255). [Em- 
phasis supplied.] * * * 

“Many of the definitions in section 1 are merely for purposes of clarity and 
brevity and should not require specific justification. This should be true, for 
example, of those set forth in paragraphs (a), (b), (ce), (d), (k), (1), (s), 
(t), and (v). In addition, other definitions such as those in paragraphs (j), 
(n), (u), and (x) represent no change from present procedure, have proven to 
be generally satisfactory, and should not require specific discussion unless evi- 
dence on them is introduced (tr. p.275). * * * 

“The definition of mix provided here sets forth standards which are based on 
formula described in the book, ‘Theory and Practice of Ice Cream Making’ by 
H. H. Sommer (Madison, Wisconsin, 1932). In the case of both sugar and 
other solids not milk, the standards are slightly lower than any of those given 
in this book. The important consideration here is to definitely exclude any 
mixture which could be used for fluid cream, Evidence on this matter is 
invited (tr. pp. 277-278). 

“The general objective in all of these definitions has been to provide more 
definite standards or ranges so as to reduce controversy and reduce the in- 
centive for special products when those products were designed to avoid a higher 
price. These standards would appear to promote this objective. At the same 
time they provide a definite basis for the introduction of new products and the 
rules and regulations as a whole provide a definite and expeditious procedure 
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for amending the definitions to recognize new products or products not now 
covered (tr. p. 278).” 

14. (a) Proposed definitions in rules and regulations came up for 
discussion at meetings held by the market administrator in June and 
July, 1945, preceded by notice, etc., to the industry. In explaining 
the purposes of the rules and regulations at the meeting held on June 4, 
1945, Dr. Charles J. Blanford, the Market Administrator, said in part: 


“The proposed rules and regulations give an accurate range of the target we 
are aiming at. Product definitions, accounting procedures, inventories, conver- 
sion factors, and butterfat tests are not new topics of discussion. What is new, 
however, is that we are going to sit down together to find out the most practical 
and fair set of rules to cover the problems those subjects involve. They have 
been sources of strife and litigation. By perfecting a code in advance we pos- 
sibly can reduce the area of litigation. Scarcely any one in the industry will 
disagree with that purpose. (p.8) * * * 

“The purpose, in drafting these rules by public procedure and with a public 
record, is to give the industry 1) a voice in their preparation and 2) advance 
knowledge of what to expect from the Administrator’s office. Nothing else. 
There has been no enlargement of the Administrator’s power. As a matter of 
hard fact, the Administrator heretofore has dealt with virtually all these ques- 
tions as an administrative function. In some instances, a decision respecting a 
disputed point within the scope of these rules would come from the departments 
in Washington and Albany. 

“Thus, the industry had a choice of agreeing or disagreeing with an adminis- 
trative interpretation, that, regardless of its source, was already an operating 

act. If disagreement were the choice, the remedy could be found legally only in 

pursuing a course of litigation running at times through the entire process of 
hearings, reviews, suits at law, and, if necessary, appeals to higher courts. It 
requires, at best, a long-winded runner. 

“To be sure, I have no preconceived and unrealistic notion that we are going 
to end all lawsuits about milk. But I am certain that the procedure inaugurated 
today will reduce the area of litigation. We can thresh out the debatable points 
now with the industry before any real or imaginary harm has been done. The 
effect of this procedure, moreover, is not to enlarge either the government’s or 
the Administrator’s authority. Quite to the contrary. The industry will now 
have a greater voice in perfecting the regulations under which it operates 
(pp. 9-11).” 


(b) The proposed rules and regulations for discussion at these meet- 
ings contained the following definitions of cream, frozen desserts and 
homogenized mixture: 


“Sec. 1.* * * (k) ‘Cream’ means the combination of butterfat and skim 
milk which contains more than 10 per cent butterfat. This definition shall not 
be deemed to include products that are included in other definitions of this 
section. * * * 

“(z) ‘Frozen desserts’ means those products commonly known as ice cream, 
frozen custard, and sherbet. 

“(aa) ‘Homogenized mixture’ means the product which results from homogen- 
izing a mixture containing milk solids, water, and sugar, with other ingredients, 
and which is prepared for use in the manufacture of frozen desserts. It shall 





A. D. 


now 


for 
and 
ung 
1e 4, 
art: 
t we 
iver- 
new, 
tical 
have 
pos- 
will 


iblie 
ance 
else. 
r of 
jues- 
ng a 
ents 


inis- 
ting 
y in 
s of 

It 


oing 
ated 
ints 
The 
Ss or 
now 
ates 


pet- 
und 


kim 
not 
this 


am, 


ren- 
nts, 
all 





9 A. D. CROWLEY'S MILK CO., INC. 1181 


contain not less than 12 per cent of sugar, not less than 0.5 per cent of other solids 
not milk solids, and not less than 5 per cent moisture.” 

(c) At the meetings, the discussion on the definition of cream cen- 
tered around the question as to where the line should be drawn as 
to minimum butterfat content. There were no proposals or recom- 
mendations to the effect that mixtures such as that involved here 
should be considered cream, that frozen desserts should include un- 
frozen products such as Instant Whip, or that “homogenized mixture” 
should include any mixture made for use in a product such as Instant 
Whip. 

(d) At the meeting held on June 4, 1945, Mr. George Gorman, pe- 
titioner’s representative, recommended that the minimum sugar per- 
centage of 12 percent in the proposed definition of “homogenized 
inixture” be lowered to 10 percent. At this same meeting, Mr. John B. 
Martin, representing the Ice Cream Manufacturers of New York 
State, recommended the following definition of frozen desserts: 
“Frozen Desserts means ice cream, frozen custard, frozen confections, 
and imitation ice cream.” 

(e) At a subsequent meeting held on June 13, 1945, the proposed 
definition of frozen desserts recommended by Martin came up for dis- 
cussion. Mr. Edward Brown explained the recommendation quoting 
definitions from New York statutes as to frozen custard and frozen 
confections. The market administrator’s representatives (Mr. 
Sperber and Mr. Radigan) developed the point that laws of states 
other than New York might be applicable and they objected in general 
that it was not clear what products might be covered by “frozen con- 
fection” and “imitation ice cream” and that the proponents should list 
specifically in the definition the products meant to be included. At 
this same meeting, Mr. Edward O. Mather, representing the Milk 
Dealers Association of Metropolitan New York, proposed a definition 
of “homogenized mixture” and answered questions by Mr. Sperber. 
The colloquy was as follows (pp. 367, 368 of transcript of meeting) : 

“Mr. MatHer. On paragraph (aa), ‘Homogenized Mixture,’ we suggest that 
that be changed to read.: 

“« “Fromogenized mixture” means the product which results from homogenizing 
a mixture containing milk solids, water and sugar, or other sweetening agent, 
with or without other ingredients, and which is prepared for use in the manu- 
facture of frozen desserts. It shall contain not less than 5% of sugar, or the 
equivalent of some sweetening agent, and not less than 5 per cent moisture.’ 

“Moderator GirrorD. Are there any questions on that, gentlemen? 

“Mr. Martin. I have one question: 

“Assuming that homogenized mixtures are made without water, you wouldn’t 


mind amending the definition to eliminate the word ‘water’ would you? 
“Mr. MATHER. I wouldn’t think so, no, sir. 
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“Mr. Sperser. I have a question I want to ask on that, Mr. Mather: 

“Is it your opinion that cream with some sweetening agent added, which is 
homogenized, should be included as a homogenized mixture? 

“Mr. MarHer. Under our definition, you have to obtain at least 5 per cent sugar, 
and it must be prepared for use in the manufacture of frozen desserts. If it 
meets that requirement, yes. 

“Mr. Sperser. If it contains what? 

“Mr. MaTHer. If it is prepared for use in the manufacture of frozen desserts. 

“Mr. SPERBER. Thank you.” 

(f) At the meeting held on July 23, 1945, Dr. Pollard of the market 
administrator’s staff gave a proposed definition of frozen desserts re- 
vised to meet the objections of the Ice Cream Manufacturers Associa- 
tion as follows (p. 1179) : 

_“(w) ‘Frozen desserts’ means those products commonly known as ice cream, 

frozen custard, sherbet, and frozen confections such as, but not restricted to, 
Bisque Tortoni, Spumoni, creamsicles, fudgicles, popsicles, mousses, parfaits, 
puddings (such as Nesselrode puddings), and decorations for frozen desserts, but 
not including products properly known as candy.” 
There was little or no discussion. Dr. Pollard also presented a revised 
definition of homogenized mixture for which slight modification was 
recommended. The definition of “frozen desserts” proposed and the 
definition of “homogenized mixture” modified slightly as recommended 
(tr. 1179-1182) were adopted in the rules and regulations issued and 
under attack here. 

15. Pursuant to the procedure set out in section 927.4 (b) of the 
order, the market administrator issued Temporary Rules and Regu- 
lations effective August 1, 1945. The definitions of “cream,” “frozen 
desserts” and “homogenized mixture” were the same in these rules and 
regulations as those in the “Rules and Regulations” effective Novem- 
ber 1, 1945. However, the latter rules and regulations were also pre- 
ceded by notice to the industry and a meeting held on August 23, 1945, 
At this meeting no recommendation was made for a change in any of 
the definitions for “cream,” “homogenized mixture” or “frozen des- 
serts.” 

16. On March 4, 1943, in Aerated Products Company of Buffalo, 
Inc. v. Edward 8. Godfrey, Jr., 290 N. Y. 92, the New York Court of 
Appeals decided that Instant Whip was a manufactured food product 
within the classification of “frozen desserts mix” under Article V—A, 
Section 71-a, subdivision 9, of the Agriculture and Markets Law. 
Under New York State Order No. 127 regulating the handling of milk 
in the Niagara Frontier Milk Marketing Area, cream used in Instant 
Whip has been classified as Class II-C, the class for frozen desserts, 
homogenized mixtures for use in frozen desserts, candy, baked goods 


and soups. 
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17. At times in years prior to August 1, 1945, cream to which sugar 
was added had been allowed a cream classification by the market 
administrator’s office. At various times also prior to August 1, 1945, 
mixtures prepared and used for eggnog and charlotte russe, that is 
unfrozen products, were allowed the homogenized mixture classifica- 
tion. 

18. On April 21, 1942, O. M. Reed, Chief of the Dairy Section, Agri- 
cultural Marketing Administration, United States Department of 
Agriculture, wrote N. J. Cladakis, the then market administrator, that 
“Homogenized Mixtures” as used in Order No. 27, means a mixture 
containing certain ingredients, “the mixture to be ultimately used in 
the manufacture of ice cream” (Exhibit 21). On May 25, 1942, Alfred 
Sperber, who was then the chief auditor for the market administrator, 
notified all auditors by memorandum to the same effect (Exhibit 22), 
using the language “which mixture is to be ultimately used in the 
manufacture of ice cream.” Sperber is now an accountant in private 
practice and appeared as a witness for petitioner. Although he stated 
at the hearing that the reason for the instructions of May 1942 was to 
distinguish between cream and homogenized mix on the basis of the 
addition of non-milk ingredients, the phraseology relating to use in 
ice cream was included in Reed’s memorandum of April 1942 and in 
Sperber’s memorandum of May 1942 because a homogenized mix was 
always considered to be a mix “to be ultimately used in ice cream.” 
Sperber admitted at the hearing that “we always considered mix as the 
beginning product out of which ice cream is eventually made” (tr. of 
hearing p. 244). 

CONCLUSIONS 


In approaching solutions for the problems presented, it is necessary 
to repeat again what has been often said in decisions under 8¢ (15) (A) 
of the act. The jurisdiction of this proceeding is limited. We can 
only do our best to determine whether the administrative action com- 
plained of is “in accordance with law.” That is to say, that we are 
not free to ascertain all the administrative avenues legally open and 
to command that one of these rather than another be followed. The 
administrative action has been taken by the market administrator, it 
is upheld by the Production and Marketing Administration, and our 
jurisdiction in this proceeding extends only to whether the administra- 
tive action taken is legally valid. 

The basic problem, then, is whether the market administrator is 
compelled by law to treat petitioner’s product as “homogenized mix- 
ture” or as “cream” under the order. 

As to the “homogenized mixture” classification, it is plain that the 
product does not meet the definition as it is written in the rules and 
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regulations. Neither the mix nor Instant Whip is frozen. The lat- 
ter part of the definition, “decorations for frozen desserts,” is not 
available to petitioner because this means decorations frozen as a part 
of the frozen dessert. In addition, while Instant Whip may be ulti- 
mately consumed in connection with ice cream sodas, sundaes, etc., it 
is also consumed in connection with products not frozen such as baked 
goods. 

Petitioner claims that both Instant Whip and the mix are treated 
as frozen desserts under the Agriculture and Markets Law of the 
State of New York. While this is true, the law of the State of New 
York is not controlling. The rules and regulations meetings reveal 
that it was not the intent that the law of the State of New York should 
govern since other states are covered also by the order (Finding of 
Fact 14 (e)). There is no indication that unfrozen products were 
intended to be covered by the definition of “frozen desserts” or that 
“homogenized mixtures” could be used for anything but ice cream or 
similar frozen products. Moreover, we do not think that we can do 
in this type of proceeding what the court did in Aerated Products v. 
Godfrey, supra, namely, to rule that an wnfrozen product is a frozen 
dessert. The promulgation proceedings under the act are available 
for quasi-legislative rulings and the rules and regulations procedure 
is a speedy way of amending definitions of products. The purpose of 
the definitions of products in the rules and regulations was to make 
as specific as possible the coverage of the terms used in order to reduce 
to a minimum the areas of ambiguity, dispute and litigation. The 
general idea was that the rules and regulations could easily be amended 
to define new or unsual products not covered. Despite the decision in 
Aerated Products v. Godfrey, supra, and the interpretation under 
State Order 127, both referred to in Finding of Fact 16, we cannot 
say that it is unlawful for the market administrator of this order, 
under the circumstances, to regard petitioner’s product as failing to 
meet the “homogenized mixture” classification of the order. 

Petitioner argues well that under the order, as distinct from the 
rules and regulations, it should be entitled to the homogenized mixture 
classification. It points out that the definition of Class II-B in sec- 
tion 927.4 (c) (5) of the order contains no requirement that homogen- 
ized mixtures be used in frozen desserts and that this class and the 
other classes covering homogenized mixtures require only that milk 
leave a plant in the form of homogenized mixtures used in frozen des- 
serts. Petitioner refers to the fact that some of the mix prepared for 
use in Instant Whip was actually used for ice cream, that the mix 
was suitable for such a purpose and that it was in the same physical 
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form as mixes used in frozen desserts even if it be found that it was 
not used in frozen desserts. 

We attach no particular significance in the omission of “used in 
frozen desserts” in the definition of class II-B. Obviously, the same 
sort of homogenized mixtures was intended as is mentioned in the 
other homogenized mixture classifications. Petitioner’s other argu- 
ment presents a little more difficulty. Petitioner cites cases and state- 
ments of administrative officials to the effect that classification of 
milk under Order No. 27 is based upon the form in which milk leaves 
a plant rather than the ultimate utilization of the milk. That this is 
the general rule there can be no doubt. But there are exceptions 
spelled out in the order. We think that this is one of the exceptions, 
that is, we think that “wsed in frozen desserts” is an essential part of 
the “form” referred to. In other words, the order language does not 
mean, or at least does not have as its only possible legal meaning, that 
the milk need only be in the same physical form as homogenized mix- 
tures used in frozen desserts. We cannot hold illegal a construction 
that the language means that the homogenized mixtures must be used 
in the manufacture of frozen desserts. Therefore, neither the order 
nor the rules and regulations make it necessary for the market ad- 
ministrator to treat petitioner’s mix as “homogenized mixture.” There 
is a possible conflict between the order language and that of the rules 
and regulations in that the latter seems only to say that the mix be 
“prepared for use in the manufacture of frozen desserts” while the 
former requires that it be used in frozen desserts. However, this pos- 
sible conflict is not the issue here and petitioner fails to satisfy either 
requirement since the mix was not used in frozen desserts and it was 
not prepared for use in frozen desserts because petitioner knew it was 
to be used in Instant Whip and manufactured it for such purpose. 

We also reach a conclusion unfavorable to petitioner with respect 
to its secondary line of attack, namely, that this mix is at least en- 
titled to be treated as “cream.” The mix was a combination of cream, 
whole milk, non-fat solids, sugar and stabilizer. We cannot agree 
that the market administrator was legally bound to treat such a mix 
as “cream” if not as a “homogenized mixture.” The definition of 
“cream” as written in section 1 (j) of the rules and regulations cer- 
tainly does not extend to such a mixture. Wecannot find any evidence 
of intent in the background of the definition to the effect that it 


1In M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (E. D. N. Y., 1942), the court 
said: “It is clearly shown by the record of public hearings that an homogenized mixture 
is a mixture of milk or cream, which has been run through an homogenizer, and to which 
has been added sugar, or some other form of flavoring, and which is used in the manufacture 
of ice cream. The common trade name of which is ‘ice cream mix.’’”’ [Emphasis supplied.] 
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should include any product with cream as a constituent or a base 
which failed to meet other product definitions in the classes lower. 
priced than the cream classes. In fact, it was plainly brought out at 
the rules and regulations meetings that the definitions would have 
to be specific and that unclassified or undefined products would be in 
Class I. The tolerances in the definitions below Federal or other 
governmental standards for butter, ice cream, etc., were written in 
because of the expressed fears of handlers that they might inad- 
vertently make a product below the minimum standards and that they 
did not think it fair that the Class I price be charged for such a 
product. (See pp. 73, 195, 223-224, 260, 276, 369, 1183 of transcript of 
rules and regulations meetings.) 

The petitioner points out, as described in Finding of Fact 17, that 
-prior to the effectiveness of the rules and regulations there were in- 
stances in which mixes not used in ice cream or other frozen desserts 
were treated by the market administrator’s office as homogenized 
mixtures and that also there were instances in which sugar added 
to cream did not deprive the resulting product of the cream classifi- 
cations. The petitioner also adds to this line of attack the fact that 
both prior to the effectiveness of the rules and regulations and there- 
after until the action of the market administrator protested in this 
proceeding, it was allowed the homogenized mixture classification. 
It says that the market administrator’s representatives, Sperber and 
Murphy, knew the use to which the mix was put. The petitioner com- 
plains that there was no notice whatsoever given to handlers that 
there was to be any change in the practice of classifying homogenized 
mixtures and cream. On the contrary, the petitioner says, Mr. Wil- 
liam Welden, Assistant Chief, Dairy and Poultry Branch, Oflice of 
Distribution, War Food Administration, announced at the first ses- 
sion of the promulgation hearing that the proposed rules and regula- 
tions made little change from the then current procedure. This state- 
ment appears in the first sentence of the quotation in Finding of 
‘act 13. 

The petitioner’s argument as to lack of notice, etc., are not per- 
suasive. If anything was made plain to the industry, it was that 
precise definitions of products were to be arrived at in order to avoid 
insofar as possible ambiguity, interpretations, disputes, etc. Welden’s 
statement as to the original proposed rules and regulations simply 
meant that no great changes were proposed as of that time. This does 
not have the effect of validating for the future, despite the rules and 
regulations, every isolated instance lurking in the former history 
of the administration of the order where in hard cases handlers were 
permitted a classification not quite meeting the literal standards laid 
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down by the order. As to Welden’s explanation of the proposed 
definition of cream, it cannot be disputed that petitioner was on 
notice that “cream” would not include the mix involved here. The 
petitioner is not legally entitled to the benefit of any such doctrine 
as estoppel, res judicata, or stare decisis. 

The very purpose of the rules and regulations as announced and 
known to the industry was to establish a set of very definite criteria. 
Petitioner’s representative was present at some of the meetings when 
the definition of “homogenized mixture” was discussed. We know 
of no legal reason why the petitioner should be excepted from these 
criteria. Itis true that a more careful audit on the part of the market 
administrator’s office or more detailed supervision of the auditors 
would have disclosed the situation earlier, but that is not to say that 
as a matter of law the market administrator cannot apply the order 
and the rules and regulations as written. Just how much the market 
administrator’s representatives, other than Sperber, knew of the use 
for the mix is problematical. But we do not think that the outcome 
here is controlled by their knowledge or interpretation. Effective 
August 1, 1945, the rules and regulations govern. These are specific 
and neither these nor the order provisions can be disavowed or ignored 
by auditors or other representatives of the market administrator. As 
we have concluded above, the mix is neither “homogenized mixture” 
nor “cream” within the meaning of the applicable provisions in the 
order and the rules and regulations. It therefore falls within the 
catch-all provisions of Class I. Whether it belongs as a matter of 
economics in such class is not an issue in this proceeding. That is an 
issue for a promulgation proceeding since we do not understand from 
the record before us that petitioner is challenging the substantive due 
process of the catch-all provisions of Class I, that is, the reasonable- 
ness of placing in Class I all milk products not otherwise classified. 

We come then to the question as to whether section 927.4 (a) (1) 
forces a classification no higher than Class II-A. The presiding officer 
thought so and the Assistant Administrator of the Production and 
Marketing Administration vigorously excepted to the recommenda- 
tion of the presiding officer. The issue raised is a complicated one 
and to our knowledge has not been passed upon in any adjudicative 
proceeding under the act. The classification provisions themselves 
are in section 927.4 (ec) and to warrant any of the classifications of 
cream, milk must first /eave or be on hand at a plant in the form of 
cream. The “on hand” provisions do not mean for a momentary or 
temporary period pending manufacture into another product at the 
plant. The term “on hand” refers to the end of the accounting and 
reporting period. Waddington Milk Company, Inc. v. Wickard, 140 
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F. (2d) 97 * (C. C. A. 2d, 1944). However, the burden of proof pro- 
visions in 927.4 (a) (1) as to Class II-A use the language “having 
established the manufacture of cream” (emphasis supplied). It may 
be that all that is meant, despite the use of the word “manufacture” 
in section 927.4 (a) (1), is that once a cream classification is attained, 
that is once cream leaves or is on hand at the plant, the handler has 
the burden of showing that the classification should not be II-A. At 
any rate, whether this should be the case or not, we have here a prod- 
uct which is not classified as cream or any milk product. Since 1940 
when the burden of proof provisions first appeared in the order, it 
has not been the understanding of the industry or the construction 
of the order that an unclassified product made in whole or in part 
from cream should be classified I-A rather than Class I by virtue of 
‘the catch-all provisions. We referred above to the industry’s efforts 
to keep from having to pay Class I prices for butter Jess than the allow- 
able butterfat score, ice cream less than the minimum standards set by 
governmental laws or regulations, etc. This reflects the administra- 
tion of the order, namely that products failing to meet the product 
definitions used under the order are Class I even though made from 
cream. Admittedly the answer as to the applicability of 927.4 (a) (1) 
is not perfectly clear, but we think the sounder view in the light of 
the years of construction and understanding is that it has no bearing 
upon the particular set of facts in this case. 

Petitioner makes the additional argument that the catch-all provi- 
sions of Class I cannot apply because the skim milk resulting from 
the separation of the cream used in the mix was established as classi- 
fied in Class V-B whereas the catch-all in Class Lis “. . . all the milk 
the classification of which is not established in some other class . . .” 
The skim classifications of V-A and V-B are, of course, only for sup- 
plementary pricing purposes. We do not think that the catch-all in 
Class I, which is a whole milk class, is defeated simply because the 
skim may have been classified although there has not been established 
a lower classification for the whole milk. 

We have not attempted to discuss all objections raised by petitioner 
but any not mentioned are ruled upon unfavorably to petitioner. ‘To 
sum up, petitioner’s product comes close to “homogenized mixture used 
in frozen desserts” but does not quite meet the requirements. It also 
fails to qualify as “cream.” Perhaps as a question of economics or 
policy there should have been some intermediate product classification 
for the mix or some treatment other than Class I. Failure to provide 
such a classification or treatment does not force a conclusion that the 
product must be held to be a product that it is not and certainly peti- 


*3 A. D. 685.—Ed. 
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pro- f  tioner was not eager to present the situation in a promulgation pro- 

ving f ceeding or rules and regulations procedure for consideration. 

may Ff ORDER 

ure” : : ‘ , “25 ‘ 
' In view of the foregoing, the relief requested by the petitioner is 


ined 
’ ° aaa ° ° . 
tone denied and the petition is dismissed. 


Copies hereof shall be served upon the parties and the market ad- 
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Bi ministrator for Order No. 27, as amended, by registered mail or in 
1949 | person. 
rr, it " 
ihe (No. 2577) 
part j Inve Corron Propucts Co., Inc., J. P. Barnett, Sr., A. F. Spencer, 
ie of J. P. Douerry, L. T. Pourer, anv J. P. Barnert, Jr., CEA Doc. 
forts | No. 53. Decipep Ocroser 11, 1950. . 
low- Denial of Trading Privileges—Failure to Report Transactions in Amounts 
at by Beyond Specified Size or Quantity—Willful Violation of Act—Imputation 
stra- of Officer’s Willfulness to Corporation—Answer Treated as Admission 
duct | of Facts and Waiver of Oral Hearing 
from j Where complaint charged that on ten specified dates the corporate respondent 
(1) E willfully violated the act by failing to report transactions and market posi- 
+ of tions in cottonseed oil futures in amounts beyond a specified size or quan- 
: : tity, executed on the New York Produce Exchange, a contract market, as 
ring ' required under the act and rules and regulations thereunder, and that the 
; transactions in question were carried out under the direction and supervi- 
rOVi- i sion and by means of the acts of the individual respondents as officers of 
‘rom 5 the corporation, and where respondents’ answer in the form of letters indi- 
assi- cated that no hearing was desired and alleged that the violations were 
. entirely due to the negligence of respondent A. F. S., who was in sole charge 
milk & of oil purchases and hedging transactions, and who was only responsible 
ae ' to J. P. B. who had been inactive in the business due to illness, it is held: 
sup- ; the respondents’ answer was properly treated by the Government as an 
llin | admission of the facts alleged in the complaint and a waiver of oral 
‘the | hearing ; 
shed since there is no claim that respondent A. F. S. was unaware of report- 
2 ing requirements, but. an assertion that the failure to report was due 
; entirely to his negligence and indifference, he willfully violated the act; 
oer E respondent A. F. 8S. being an officer of the corporation, his failure to 
‘To F report must be considered as the failure of the corporation ; 
used F the circumstances of this case do not require the imputation of the 
also ‘ officers willfulness to the corporation ; 
sor F all trading privileges should be denied to respondent A. F. S. for a period 
tion : of 60 days; 
vide and all trading privileges should be denied to the corporate respondent 
the for a period of 60 days, to be held in abeyance for one year conditioned 


q ; upon its observance during that time of the act and the rules and 
peti - regulations.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Benj. M. Holstein for complainant. Messrs. J. P. Barnett, Sr., A. F. Spencer, 
J. P. Doherty, L. T. Poulet, and J. P. Barnett, Jr., of Opelousas, Louisiana, 
pro se, and for Cotton Products Co., Inc. Mr. John J. Curry, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


COMMODITY EXCHANGE ACT 9 A.D. 





PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U. S. C., Chapter 1) instituted by a complaint issued under 
section 6 (b) of the act (7 U. S. C. 9) on January 20, 1950, by the 
Acting Secretary of Agriculture, hereinafter called the complainant 
or the Government. 

The corporate respondent is a Louisiana corporation located in 
Opelousas, Louisiana, doing business in its own name or in the name 
‘of various subsidiaries. The individual respondents are officers of 
the corporation. The complaint charged that on ten specified dates 
the corporate respondent willfully failed to report transactions and 
market positions in cottonseed oil futures executed on the New York 
Produce Exchange, a contract market, as required under section 4i 
of the act (7 U. S. C. 6i) and sections 10.10, 10.11, 10.12, and 10.21 
of the rules and regulations (17 CFR 10.10, 10.11, 10.12, 10.21). The 
complaint charged further that the transactions in question were car- 
ried out under the direction and supervision and by means, of the acts 
of the individual respondents as officers of the corporation, and that 
the said individual respondents were at all times aware of the report- 
ing requirements of the act and the regulations. 

The respondents filed answers in the form of letters dated January 
27, 1950, and February 6, 1950. These answers allege that the viola- 
tions were due entirely to the negligence of respondent A. F. Spencer, 
who was in sole charge of oil purchases and hedging transactions, that 
respondent Spencer was responsible only to respondent J. P. Barnett, 
Sr., that the latter had been inactive in the business due to illness, 
and that these facts were the only defense that could be offered. By 
letter dated February 18, 1950, filed as a supplemental answer, the 
respondents indicated that no hearing was desired. The Govern- 
ment filed a reply on February 23, 1950, in which it was stated that 
the letters of January 27, February 6, and February 20, 1950, were 
being treated as an admission of the facts and a waiver of hearing. 
No hearing was held. 

Section 0.9 (c) of the rules of practice (17 CFR 0.9 (c)) provides 
in pertinent part as follows: 

“The admission, in the answer or by failure to file an answer, of all material 


allegations of fact contained in the complaint shall constitute a waiver of hear- 
ing. Upon such admission of facts, the referee, without further investigation or 
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hearing, shall prepare his report, in which he shall adopt as his proposed findings 
of fact the material facts alleged in the complaint. .. .” 

The suggested findings of fact, conclusions and order submitted by 
the complainant are adopted herein verbatim. The respondents did 
not file any suggested findings of fact, conclusions and order and did 
not file any exceptions to the referee’s report which also adopted the 
complainant’s suggested findings of fact, conclusions and order. 


FINDINGS OF FACT 


1. Respondent Cotton Products Co., Inc., is a corperation organized 
under the laws of the State of Louisiana and has its principal place 
of business at 909 Railroad Avenue, Opelousas, Louisiana. The in- 
dividual respondents are officers of respondent Cotton Products Co., 
Inc., as follows: J. P. Barnett, Sr., is president and general manager; 
A. F. Spencer is vice president; J. P. Doherty is vice president; L. T. 
Poulet is secretary and treasurer; and J. P. Barnett, Jr., is assistant 
secretary and treasurer. 

2. Respondent Cotton Products Co., Inc., does business sometimes 
in its own name and sometimes in the name of one or more of the 
following firms: Opelousas Oil Mill, Opelousas Cotton Oil Mill, 
Opelousas Moss Company, and Opelousas Oil Refinery. 

3. At all times material to these findings, the New York Produce 
Exchange was a duly designated contract market under the Com- 
modity Exchange Act. 

4, At the opening of business on December 2, 1949, as the result 
of transactions in March 1950 and May 1950 cottonseed oil futures 
contracts theretofore executed on the New York Produce Exchange 
for the account of the corporate respondents, its net short open con- 
tract position on the New York Produce Exchange in each of such 
futures was in excess of 900,000 pounds and remained in excess of 
900,000 pounds through December 13, 1949. By reason of such posi- 
tion, the said respondent was in reporting status under section 41 
of the Commodity Exchange Aet and sections 10.10, 10.11, 10.12 and 
10.21 of the rules and regulations thereunder, and was required to 
submit daily reports to the Commodity Exchange Authority, while 
in such status, with respect to transactions and changes in open con- 
tracts in all cottonseed oil futures. On December 2, December 3, 
December 6, December 12, and December 13, 1949, on each of which 
dates the corporate respondent was in reporting status as above de- 
scribed, respondent A. F. Spencer, acting on hehalf of the corporate 
respondent, ordered the execution of purchases and sales of March 
1950 and sales of May 1950 and July 1950 cottonseed oil futures con- 
tracts on the New York Produce Exchange. The said A. F. Spencer 
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was aware of the above described provisions of the act and regulations, 
but failed to submit the required reports until January 4, 1950. 

5. On the following dates and in the amounts indicated, respondent 
A. F. Spencer, acting on behalf of the corporate respondent, ordered 
the execution of purchases and sales of cottonseed oil for future de- 
livery on the New York Produce Exchange: 


COMMODITY EXCHANGE ACT 9 A.D. 














Bought Sold 
Date eras 

Quantity Future Quantity Future 
Pounds Pounds 

RR So aa cen canoe tne oan cama ee na teenodbascccmeoraennnoNesns 60,000 | July. 

DM cocdenaccadeamaneade ee 2 ee 

RS Sin rac canewanconese PE I so wcwcnkeveaunocsseuet bcuseae ; 

SO REx dice vcdnksieeinncoalinnnnees Rch LR PANE SRATUEREN ESE aNaE Seema 120,000 | May. 

BIN noc suawacdnceadcaus ee fa on cere cn eek ndddceadlecdacuimenes 

SE eee St I Ss cocci cn ian cane deuneidaoseasaae 
CONCLUSIONS 


Section 4i of the act (7 U.S. C. 61) requires a person to file reports 
in accordance with the rules and regulations whenever such person 
has a long or short position in any commodity future equal to or in 
excess of the amount fixed for that purpose by the Secretary of Agri- 
culture. Pursuant to this authority, the Secretary has fixed 900,000 
pounds or more as the amount which governs in the case of cottonseed 
oil futures, and has provided that such reports must. be submitted 
within a specified time after the transaction (17 CFR 10.12, 10.21). 

There is no claim that respondent Spencer, who ordered the execu- 
tion of the transactions in question, was unaware of reporting require- 
ments, but, on the contrary, an assertion that the failure to report was 
due entirely to his negligence and indifference. Accordingly, we must 
conclude that Mr. Spencer willfully violated the act. He is a re- 
sponsible officer of the corporation and his failure must be considered 
as the failure of the corporation. In any event, the answers admit 
that the corporate respondent did not report as required. While a 
corporation is responsible for the negligence or nonfeasance of its 
officers and agents and may be held liable therefor in actions for dam- 
ages or even in criminal prosecutions,’ we do not believe that the cir- 
cumstances of this case require us to impute Mr. Spencer’s willfulness 
to the Cotton Products Company, Inc. The Government has no reason 
to question the statements in the answers to the effect that respondent 
Spencer was in sole charge of the transactions in question, that he was 
responsible only to respondent J. P. Barnett, Sr., who was inactive due 
1 Escambia County Electric Light and Power Company v. Sutherland, 61 Fla. 167, 55 


So. 83, 88 (1911); New York Central and Hudson River Railroad Company vy. United 
States, 212 U. S. 481 (1909). 
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to illness, and that neither the latter nor any of the other respondents 
knew that reports were not being filed. Accordingly, it is concluded 
that the corporate respondent’s violations were not willful. 

At the opening of business on each of the above dates, as the result 
of transactions in cottonseed oil for future delivery theretofore exe- 
cuted on the New York Produce Exchange for the account of the 
corporate respondent, its net short open contract position on the New 
York Produce Exchange in one or more cottonseed oil futures was 
equal to or in excess of 900,000 lbs. By reason of such position, the 
said respondent was in reporting status under section 41 of the Com- 
modity Exchange Act and sections 10.10, 10.11, 10.12 and 10.21 of the 
rules and regulations thereunder, and was required to submit daily 
reports to the Commodity Exchange Authority with respect to the 
above transactions and the resulting changes in open contracts. The 
said A. F. Spencer was aware of the above described provisions of the 
act and regulations, but failed to submit the required reports. 

6. Respondents J. P. Barnett, Sr., J. B. Doherty, L. T. Poulet, and 
J. P. Barnett, Jr., were unaware of the fact that respondent A. F. 
Spencer had failed to submit reports to the Commodity Exchange 
Authority in connection with the transactions described in paragraphs 
4 and 5 above, as required by the act and the regulations. 

Insofar as respondent Spencer is concerned, the circumstances are 
similar to those considered in other proceedings for failure to report 
under section 41 of the act,? and a similar sanction should be imposed. 
It is therefore concluded that all trading privileges be denied to re- 
spondent Spencer for a period of 60 days. In the case of the corporate 
respondent, the purposes of the act will be adequately served by a 
denial of trading priveleges for a period of 60 days, to be held in 
abeyance for one year conditioned upon the corporate respondent’s 
observance during that time of the act and the rules and regulations. 


ORDER 


Effective on the 30th day after the date of this order, all contract 
markets shall refuse all trading privileges thereon to A. F. Spencer 
for a period of 60 days. 

Effective on the 80th day after the date of this order, all contract 
markets shall also refuse all trading privileges thereon to the Cotton 
Products Company, Inc., for a period of 60 days, such refusal of 
trading privileges to be held in abeyance for a period of one year, 
provided that, if within such one year period the said Cotton Products 
Company, Inc., should, after complaint and hearing in accordance 


2In re A. Feldstein € Company, 5 A. D. 337; In re Raymond G. Brown, Sr., et al., 5 A. D. 
745; In re Claud Wilkes, CEA Docket No. 52. 





1194 COMMODITY EXCHANGE ACT 9 A.D 


with established procedure, be found to have again violated the act, 
then and in that event and without further notice the Secretary of 
Agriculture may issue a supplemental order in this proceeding against 
the said Cotton Products Company, Inc., which supplemental order 
shall make effective forthwith the aforesaid refusal of trading 
privileges. 

The proceeding is dismissed as against respondents J. P. Barnett, 
Sr., L. T. Poulet, and J. P. Barnett, Jr. 

A copy of this decision and order shall be served on the respondents 
and on each contract market. 











(No. 2578) 
Inre Cuaup Witkes. CEA Doc. No. 52. Decided October 11, 1950, 


Denial of Trading Privileges—Failure to Report Transactions in Amounts 
Beyond Specified Size or Quantity—Willful Violation of Act 


Where complaint charged that on three specified dates respondent willfully 
violated the act by failing to report transactions and market positions in 
cottonseed oil futures in amounts beyond a specified size or quantity, executed 
on the New York Produce Exchange, a contract market, as required under 
the act and rules and regulations thereunder, and respondent’s answer ad- 
mitted his failure to report, but denied that such failure was willful, it is 
held, that, in view of the circumstances disclosed in this proceeding, it would 
be unreasonable to conclude that respondent’s failure to report was an over- 
sight due to the pressure of other business or the lack of adequate help, but 
the only possible conclusion is that his failure to report was either deliber- 
ate and therefore willful, or else due to such gross negligence as to constitute 
willfullness, and, therefore, a denial of all trading privileges to respondent 
for a period of 60 days should be imposed. 


Mr. Benj. M. Holstein for complainant. Mr. H. H. Johnson, of Johnson and 
White, Lexington, Mississippi, for respondent. Mr. John J. Curry, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U.S. C., Chapter 1) instituted by a complaint issued under 
section 6 (b) of the act (7 U.S. C. 9) on December 19, 1949, by the Sec- 
retary of Agriculture, hereinafter called the complainant or the Gov- 
ernment. 

The respondent is an individual doing business in his own name and 
in the name of The Wilkes Company. The complaint, as amended at 
the hearing, charged that on three specified dates the respondent will- 
fully failed to report transactions and market positions in cotton 
futures on the New York Cotton Exchange, a contract market, which 
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transactions and positions were required to be reported under section 
4i of the act (7 U.S. C. 61) and sections 3.10, 3.11, 3.12, and 3.21 of the 
rules and regulations (17 CFR 3.10, 3.11, 3.12, 3.21). The answer filed 
by the respondent admitted the failure to report, but denied that such 
failure was willful. As a matter of affirmative defense, the answer 
alleged that the respondent was without the services of his book- 
keeper and was extremely busy at the time in question, and that the 
failure to report due to oversight. It was also alleged that the 
respondent had been in reporting status for only a few days. 

A hearing was held in New Orleans on March 8, 1950. John J. 
Curry, Office of Hearing Examiners, Department of Agriculture, was 
assigned as referee and presided at the hearing. The respondent ap- 
peared in his own behalf. Benjamin M. Holstein of the Solicitor’s 
Oflice appeared as counsel for the Government. After the hearing the 
Government filed suggested findings of fact, conclusions and order. 
The respondent filed a document urging that the complaint be dis- 
missed for the reason that no willfulness was shown on his part. 

Ronald C. Callander, Assistant Chief of the Trading and Reports 
Division, Commodity Exchange Authority, testified for the Govern- 
ment that it had been necessary to call the respondent’s attention to 
reporting requirements on many occasions prior to the dates mentioned 
in the complaint. Copies of letters to that effect addressed to Mr. 
Wilkes by the Commodity Exchange Authority were introduced in 
evidence (tr. pp. 15-18; Government exhibit 29). Mr. Callander also 
testified that reports covering the transactions of November 1949 speci- 
fied in the complaint were not received until January 9, 1950, and that 
the respondent was delinquent with respect to reports covering transac- 
tions executed after the complaint was issued (tr. pp. 11-15). 

Mr. William Dawkins Espey, supervisor in charge of the New Or- 
leans office of the Commodity Exchange Authority, testified that he 
had called the respondent on the telephone on June 6 or June 7, 1949, 
and had advised him of the necessity of filing reports on time as re- 
quired by the regulations. This conversation was confirmed by a let- 
ter from Mr. Espey to the respondent dated June 7, 1949 (tr. pp. 20-24; 
Government Exhibit 31). 

The respondent testified that he did not realize the importance of 
reporting requirements, that he was engaged in farming and was oper- 
ating a cotton gin and warehouse, and that he was without adequate 
help (tr. pp. 24-25). With respect to his existing delinquency, he 
testified that he had engaged the services of a certified public account- 
ant who was supposed to file the necessary reports and that he (the 
respondent) was under the impression that this was being done (tr. 


917053—50——3 
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pp. 18-19). He admitted his prior delinquencies and the receipt of 
the above-mentioned letters and telephone call from the Commodity 
Exchange Authority (tr. pp. 26-27). 

The referee issued a report proposing findings of fact and conclu- 
sions substantially in line with the allegations of the complaint and 
proposing a suspension of the trading privileges of the respondent 
for 60 days. The respondent did not except to the referee’s report. 


FINDINGS OF FACT 


1. The respondent, Claud Wilkes, is an individual residing in Du- 
rant, Mississippi, and doing business in his own name or in the name 
of The Wilkes Company. 

2. The New York Cotton Exchange at all times material to these 
-findings was a duly designated contract market under the Commodity 
Exchange Act. 

3. On November 3, 1949, as the result of purchases of 2,000 bales 
of July 1950 cotton futures contracts executed on the New York Cot- 
ton Exchange for the account of the respondent by Merrill Lynch, 
Pierce, Fenner and Beane, registered futures commission merchants, 
hereinafter called Merrill Lynch, the respondent’s net long position 
ia July 1950 cotton futures contracts on the New York Cotton Ex- 
change, as reflected on the books of Merrill Lynch, reached 6,000 bales. 
The respondent thereupon became subject to the requirement contained 
in section 4i of the act and sections 3.10, 3.11, 3.12 and 3.21 of the 
rules and regulations, that he report to the Commodity Exchange Au- 
thority not later than the following business day with respect to such 
transactions and with respect to the open contracts in all cotton futures 
then held or controlled by him on all exchanges. The respondent had 
been specifically informed and was fully aware of the provisions of 
the aforesaid sections of the act and regulations, but failed to submit 
the required report until January 9, 1950, 

4. On November 8 and November 9, 1949, on which dates the re- 
spondent was in reporting status by reason of his position in July 
1950 cotton futures contracts as described in Finding of Fact 3, pur- 
chases of December 1949 cotton futures contracts and March 1950 
cotton futures contracts, respectively, were executed on the New York 
Cotton Exchange for the respondent’s account by Merrill Lynch. Un- 
der the provisions of section 4i of the act and sections 3.10, 3.11, 3.12 
and 3.21 of the rules and regulations, these transactions were required 
to be reported to the Commodity Exchange Authority not later than 
the following business day. The respondent had been specifically in- 
formed and was fully aware of the provisions of the aforesaid sections 
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of the act and regulations, but failed to submit the required report 
until January 9, 1950. 

5. Between March 25, 1947, and August 19, 1949, the respondent 
received approximately 25 letters and one long distance telephone 
‘all from the Commodity Exchange Authority calling his attention 
to transactions and positions which he had failed to report, advising 
him of the necessity of submitting reports as required by the act and 
the regulations, and requesting that such reports be furnished. On 
four occasions the respondent was informed that continued failure 
to observe reporting requirements would result in the institution of 
formal proceedings under the act. 


CONCLUSIONS 


Section 4i of the act (7 U.S. C. 61) requires a person to file reports 
in accordance with the rules and regulations whenever such person 
has a long or short position in any commodity future equal to or in 
excess of the amount fixed for that purpose by the Secretary of Agri- 
culture. Pursuant to this authority, the Secretary has fixed 5,000 
bales or more as the amount which governs in the case of cotton 
futures, and has specified that such reports shall be filed not later 
than the morning of the business day following the transaction (17 
CFR 3.12, 3.21). The respondent has admitted his failure to report 
in accordance with these requirements. but denies willfulness as 
charged in the complaint. Accordingly, the only issue is whether 
the violations were inadvertent or willful. 

In view of the respondent’s previous record in the matter of re- 
porting, his denial of willfulness cannot be accepted. In the two 
years immediately prior to the transactions mentioned in the com- 
plaint, it was necessary to call his attention to reporting delinquencies 
no less than 26 times and to warn him on several occasions that his 
continued failure would result in action under the law. Although 
the complaint was served on December 28, 1949, reports of the trans- 
actions named therein were not received until January 9, 1950, follow- 
ing which the respondent again failed to report subsequent trans- 
actions and was in a delinquent status at the time of the hearing. 
Under the circumstances, it would be unreasonable to conclude that 
his failure to report was an oversight, due to the pressure of other 
business or the lack of adequate help. Mr. Wilkes cannot be held 
to have overlooked the necessity or the importance of reporting after 
it had been called to his attention on 26 separate occasions. The 
only possible conclusion is that his failure to report as charged in 
the complaint was either deliberate, and therefore willful, or else due 
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to such gross negligence as to constitute willfulness. In view of such 
willfulness, the short time during which the respondent may have 
been in reporting status in connection with the transactions of No- 
vember 3, 8, and 9, 1949, cannot be considered a mitigating 
circumstance. 

In re A. Feldstein and Company, 5 A. D. 337, and Jn re Raymond 
G. Brown, Sr., et al., 5 A. D. 745, were proceedings similar to this 
proceeding. In both cases, the respondents had knowledge of report- 
ing requirements and failed to report. The sanctions imposed con- 
sisted of a denial of trading privileges for periods of 90 days and 60 
days, respectively. In view of the similarity of the facts and circum- 
stances, a denial of trading privileges for a period of 60 days should 
be imposed in this case. 





ORDER 


Beginning on the 30th day after the date of this order, all contract 
markets shall refuse all trading privileges thereon to the respondent, 
Claud Wilkes, for a period of 60 days. A copy of this decision and 
order shall be served on the respondent and on each contract market. 


(No. 2579) 

In re Cuaup Witkes. CEA Doc. No. 52. Decided October 31, 1950. 
Stay Order—Prior Order Stayed Pending Petition for Reconsideration 
Order of October 11, 1950* stayed pending petition for reconsideration and shall 

not become effective until further order issued. 
Mr. Harry B. Kelleher, of Kelleher, Hurley & Kohlmeyer, New Orleans, Louisiana, 
for petitioner. Mr. Benj. M. Holstein for Commodity Exchange Authority. 


Decision by Thomas J. Flavin, Judicial Officer 
STAY ORDER 


On October 11, 1950, an order was entered in this proceeding sus- 
pending respondent’s trading privileges for a period of 60 days. On 
October 30, 1950, respondent filed a petition to reconsider the order 
entered. Pending action on the petition for reconsideration, the 
order of October 11, 1950, is stayed and shall not become effective 
until a further order is entered in this proceeding. 

Copies hereof shall be served upon the parties and the contract 
markets under the act. 


*9 A. D. 1194, supra.—Ed. 
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9 A.D. SCANNELL-COCHRAN COMM. CO. v. 0. J. JONES, ETC. 1199 
(No. 2580) 


In re SCANNELL-COCHRAN ComMMISSION CoMpANy v. O. J. JONES AND 
W. H. May Criearine Agency. P&S Doc. No. 1909. Decided 
October 2, 1950. 


Reparation—Failure to Pay for Livestock 


In a reparation proceeding where the complainant charged respondent with 
purchasing two cows from complainant and refusing to pay for such pur- 
chases and demanded reparation for the value of said two cows, respondent 
and his clearor are ordered to pay complainant as reparation for the live- 
stock purchased.* 


Oklahoma City Livestock Exchange Resolution Authorized by Packers and 
Stockyards Act, 1921 


The resolution adopted by the Oklahoma City Livestock Exchange on December 
14, 1948, providing, in effect, that title passes from the seller to the pur- 
chaser at the time livestock is weighed to the purchaser’s account by pro- 
hibiting such livestock from being weighed back to the seller, is authorized 
by the provisions of section 307 of the Packers and Stockyards Act, 1921, 
and said resolution is a just, reasonable and non-discriminatory rule and 
a proper performance of the duty imposed by said section 307.* 


Application of Doctrine of Caveat Emptor 


Where respondent examined, to some extent, the two cows purchased from the 
complainant and could have made, had he requested it, a thorough exami- 
nation of the cows, and had such an examination been made, he could 
easily have discovered that one of the cows was a “big jaw” cow, and no 
question of fraud was raised in this action, in the absence of fraud, the 
doctrine of caveat emptor applies.* 

Mr. 7. P. Cochran, of Oklahoma City, Oklahoma, for complainant. Mr. W. ZH. 
May and Mr. O. J. Jones, both of Oklahoma City, Oklahoma, pro se. Mr. 
Fred J. Faust, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 

PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 et seg.), as amended. The proceeding was 
instituted by a complaint filed on March 7, 1950, by the Scannell- 
Cochran Commission Company, a registered market agency engaged 
in the business of buying and selling livestock on a commission basis 
at the Oklahoma National Stockyards, Oklahoma City, Oklahoma. 
The complaint alleged that on March 6, 1950, O. J. Jones, a dealer 
and order buyer cleared by the W. H. May Clearing Agency, at the 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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said Oklahoma National Stockyards, purchased two cows from com- 
plainant and refused to pay for such purchases. The complainant 
demanded from respondents reparation in the amount of $309.70, the 
value of the two cows. 

There is no material dispute as to the facts involved. Complainant 
on the morning of March 6, 1950, sold to respondent O. J. Jones two 
cows for the aggregate sum of $309.70. The cows were weighed to 
said respondent and moved to his pens in the dealer division of the 
stockyard. That same afternoon, respondent O. J. Jones, (upon dis- 
covering that one of the said two cows had a “big jaw” (lump jaw), 
‘attempted to return such cow to the complainant, but complainant 
refused to accept it, whereupon respondent returned both cows to | 
complainant. The two cows were then turned over by complainant to 

' the Oklahoma National Stockyards as estrays and were sold for 
$291.80, which amount is being held in escrow pending disposition of 
this action. The W. H. May Clearing Agency, the other respondent in 
the proceeding, was made a party by complainant because of said 
agency’s refusal to pay for the two cows purchased by respondent O. J. 
Jones, its clearee. 

The complainant justifies its refusal to permit respondent O. J. 
Jones to weigh back to its account the “big jaw” cow on the ground that 
the Oklahoma City Livestock Exchange, on December 14, 1948, adopted 
a resolution stating that: “When cattle are sold and cross the scale, 
they belong to the purchaser, and no weigh-backs will be permitted.” 
Notice of such action was given to the Oklahoma City Livestock 
Traders Exchange, of which respondent O. J. Jones was a member. 
Respondents base their refusal to pay for the two cows on a long estab- 
lished custom in effect at the Oklahoma National Stockyards of allow- 
ing the purchaser to return unmerchantable stocker and feeder cattle 
and attack the validity of the said resolution of December 14, 1948, 
adopted by the members of the Oklahoma City Livestock Exchange. 

The complainant and both of the respondents requested an oral 
hearing. A hearing was held in Oklahoma City, Oklahoma, on July 
27, 1950, at which complainant was represented by T. P. Cochran, its 
president ; the W. H. May Clearing Agency was represented by W. H. | 
May, and respondent O. J. Jones testified in his own behalf. P 





FINDINGS OF FACT 






E 
6 





1. The complainant, the Scannell-Cochran Commission Company, 
a corporation, is a registered market agency engaged in the business 
of buying and selling livestock on a commission basis at the Oklahoma 
National Stockyards, Oklahoma City, Oklahoma. 
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2. Respondent O. J. Jones is a registered dealer and order buyer at 
said Oklahoma National Stockyards and is cleared by the W. H. May 
Clearing Agency. 

3. The W. H. May Clearing Agency is a registered market agency at 
said Oklahoma National Stockyards and is clearor for the dealer and 
order buying operations of respondent O. J. Jones. 

4, On March 6, 1950, respondent O. J. Jones purchased two cows 
from complainant for the aggregate sum of $309.70 but refused to pay 
therefor after such cows had been weighed to said respondent on the 
ground that one of such cows was in an unmerchantable condition. 

5. On December 14, 1948, at its annual meeting, the Oklahoma City 
Livestock Exchange, an organization composed of registered selling 
agencies at said Oklahoma National Stockyards which makes the rules 
and regulations controlling the business practices and procedures for 
such selling agencies, adopted the following resolution relative to the 
delivery of livestock: “When cattle are sold and cross the scale, they 
belong to the purchaser, and no weigh-backs will be permitted.” 


CONCLUSIONS 


The resolution adopted by the Oklahoma City Livestock Exchange 
on December 14, 1948, providing, in effect, that title passes from the 
seller to the purchaser at the time livestock is weighed to the pur- 
chaser’s account by prohibiting such livestock from being weighed 
back to the seller, is authorized by the provisions of section 307 of the 
Packers and Stockyards Act, 1921. Said section of the act places 
upon market agencies a duty to establish and enforce just, reasonable 
and non-discriminatory regulations to control the sale of consigned 
livestock. The said resolution adopted by the Oklahoma City Live- 
stock Exchange is a just, reasonable and non-discriminatory rule and 
a proper performance of the duty imposed by said section 307. 

Respondent O. J. Jones examined, to some extent, the two cows pur- 
chased from the complainant and could have made, had he requested it, 
a thorough examination of the cows. Had such an examination been 
made, he could easily have discovered that one of the cows was a “big 
jaw” cow. No question of fraud was raised in this action and, in the 
absence of fraud, the doctrine of caveat emptor applies. 

Title to the cows passed to respondent O. J. Jones at the time the 
cattle were weighed to his account. Said respondent, therefore, is 
legally obligated to complainant in the amount of $309.70, the value 
of the two cows. Accordingly, respondent W. H. May Clearing 
Agency, which, as a bonded market agency clearor for respondent 
0. J. Jones, guarantees the payment for livestock purchased by said 
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O. J. Jones, should pay the Scannell-Cochran Commission Company 
the $309.70 demanded in its complaint. 


ORDER 


It is ordered that respondents O. J. Jones and the W. H. May 
Clearing Agency, his clearor, pay complainant, as reparation, the sum 
of $309.70, with interest thereon at five percent per annum from 
March 6, 1950, until paid. 

Copies hereof shall be served on the parties by registered mail or 
in person and the facts, as set forth herein, shall be published. 


(No. 2581) 


In re CLEVELAND Union Stock Yarps Company. P&S Doc. No. 442. 
Decided October 6, 1950. 


Extension of Rates and Charges 


Authorization for current rates extended for a period of sixty days upon request 
of respondent and recommendation of Livestock Branch. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. J. P. Carpenter, of Cleveland, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
CONSENT ORDER 


The respondent is now operating under a consent order issued on 
July 10, 1950 (9 A. D. 793), continuing in effect, to and including 
October 11, 1950, the provisions of a previous order dated August 7, 
1946 (5 A. D. 596). 

On September 19, 1950, the respondent filed a petition requesting 
“an extension of the tariff rates now in effect for sixty (60) days from 
October 10, 1950.” 

On September 22, 1950, the Livestock Branch, Production and Mar- 
keting Administration, by its attorney, filed an answer recommend- 
ing that the petition be granted. 

Inasmuch as the parties are agreed, the order of August 7, 1946, 
is continued in effect to and including December 9, 1950. 

The schedule of rates and charges currently in effect was first 
authorized by the order dated August 7, 1946. Notice of a petition 
filed by respondent on June 9, 1947, requesting that the rates provided 
for in the order of August 7, 1946, be continued in effect until August 
12, 1948, was published in the Federal Register on June 24, 1947 
(12 F. R. 4080), and no interested party indicated a desire to be heard 
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in the matter. In view of the foregoing it is found that notice and 
public procedure on the proposed rule are unnecessary. 

This order merely continues in effect rates which have been author- 
ized for more than three years. The respondent who must comply 
with its provisions wishes to be authorized to continue to assess the 
current rates, without interruption. A delay in making this order 
effective would adversely affect the marketing process at the stock- 
yard. Accordingly, good cause is found for making it effective in less 
than 30 days. 

This order shall be effective on October 11, 1950. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 





(No. 2582) 


Jn re BECKHAM AND Stimpson. P&S Doc. No. 1868. Decided October 
19, 1950. 


Suspension of Registration 


Respondents’ registration as market agent suspended until such time as they 
show themselves to be solvent, but in no event shall respondents engage in 
the business for which they are registered until the 15th day after the effective 
date of this order which shall become effective on the 6th day after its 
issuance. 

Cease and Desist—Misuse of Funds 


Respondents ordered to cease and desist from using funds received for consignors 
for financing their own transactions or for any other unauthorized purpose. 


Mr. Wm. J. Foster for complainant. Messrs. D. C. Beckham and J. G. Simpson, 
of Union Springs, Ala., and Montgomery, Ala., respectively, pro se. Jack W. 
Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S. C. 181 et seg.), instituted by a complaint 
filed with the Hearing Clerk, Office of the Solicitor, on January 3, 
1950. The respondents, D. C. Beckham and J. G. Simpson, partners, 
of Montgomery, Alabama, registered as a market agency and dealer 
under the act, were charged with having misused consignors’ funds 
and being insolvent. On January 31, 1950, respondent Simpson filed 
an answer containing a statement of the situation and requesting an 
oral hearing if his statement did not clear him of the charges. On 
July 7, 1950, the proceeding was assigned to Hearing Examiner Jack 











1204 PACKERS AND STOCKYARDS ACT, 1921 9 A.D. 


W. Bain, who set a hearing to be held in Montgomery, Alabama, on 
July 18, 1950. 

The hearing was called at the appointed time and place. William 
J. Foster, of the Atlanta office, Office of the Solicitor, appeared for 
the complainant, and the respondents appeared in person. The parties 
stipulated concerning the alleged handling of funds and insolvency, 
and consented to the entry of a cease and desist order. Respondent 
Beckham then testified that he had paid all of the checks involved, 
and the hearing was closed. Thereafter, on August 29, 1950, the 
parties filed a further stipulation in which the respondents consented 
to a suspension of registration in addition to a cease and desist order. 


FINDINGS OF FACT 


1. At all times material to this proceeding, the respondents, D. C. 
Beckham and J. G. Simpson, partners doing business as Beckham 
and Simpson, as such partnership were registered under the act as a 
market agency at the Union Stock Yards, Montgomery, Alabama, 
and as a dealer at the Union Stock Yards and the Capital Stock Yards, 
Montgomery, Alabama, and the Selma Stock Yards, Selma, Alabama, 
all of which stockyards were posted as subject to the act. 

2. Respondents commingled funds received as proceeds of sale of 
consignors’ livestock with other funds, and used such consignors’ 
funds to finance dealer operations of respondents. 

3. On July 21, 1949, respondents had issued checks for consignors’ 
proceeds for $11,617.42, and other checks for $5,257.49, which latter 
amount includes $4,956.73 in connection with financing dealer trans- 
actions of respondents and of Rose and Simpson, an unregistered 
dealer firm owned and operated by respondent Simpson. To offset or 
cover such checks, respondents had cash on hand and in the bank 
amounting to $2,145.49 and proceeds receivable amounting to $446.97. 

4. As of July 21, 1949, respondents were insolvent. 

5. All checks mentioned in Finding 3 have been paid. 


CONCLUSIONS 





Funds collected by a market agency for livestock sold for shippers 
belong to the shippers. Use by the market agency of such funds for 
eny purpose other than distribution to or for the shippers constitutes 
an unreasonable and unfair practice in violation of sections 307 and 
312 of the act. United States v. Donahue, 59 F. (2d) 1019 (C. C. A. 
8, 1932) ; In re T. S. Compton & Company, 5 A. D. 1 (1946) ; Zn re 
Shannon and Farrell, 7 A. D. 951 (1948). Section 201.40 of the regu- 
lations under the act (9 CFR 201.40) specifically prohibits their use 
for the market agency’s own purposes. Jn re The West Sale Barn, 
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§ A. D. 879 (1949). For their violations of these requirements, the 
respondents should be ordered to desist from misuse of consignors’ 
funds, and to deposit such funds in a separate bank account, in ac- 
cordance with section 201.42 of the regulations (9 CFR 201.42). Also, 
in accordance with the stipulations filed, respondents’ registration 
should be suspended for 14 days or for such further period, if any, 
as they remain insolvent. 


ORDER 


Respondents shall cease and desist from using funds received for 
consignors for financing their own transactions or for any other un- 
authorized purpose. 

Respondents shall deposit the gross proceeds received from the sale 
of livestock on commission in a separate bank account designated as 
“Shippers’ Proceeds Account” or some similar identification, and shall 
not withdraw funds therefrom for any purposes except those for which 
shippers’ proceeds may be properly used. 

The respondents’ registration is suspended, beginning on the effec- 
tive date of this order, until such time as respondents shall show them- 
selves to be solvent, but in no event shall respondents engage in the 
business for which they are registered until the 15th day after the 
effective date of this order. 

On the 15th day following the effective date of this order, or at 
any time thereafter, respondents may engage in the business of a mar- 
ket agency provided that they shall have secured a statement, in writ- 
ing, from the Director of the Livestock Branch to the effect that they 
have become solvent. 

This order shall become effective on the sixth day after this date. 


(No. 2583) 


In re Berry Pacxina Company. P&S Doc. No. 1910. Decided 
October 19, 1950. 


Cease and Desist—Issuing Worthless Checks 


Where the Order of Inquiry charged respondent with purchasing livestock and 
issuing checks in payment thereof which were returned unpaid by the bank 
because of insufficient funds and the respondent admitted the charges set 
forth in the Order of Inquiry, respondent is ordered to cease and desist from 
issuing checks in payment for livestock purchased when it does not have 
sufficient funds on deposit for payment of such checks. 


Mr. Jerome S. Ducrest for complainant. Mr. C. D. Berry, of San Antonio, Texas, 
for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 et seq.), instituted by a complaint filed with | 
the Hearing Clerk, Office of the Solicitor, on June 1, 1940, and amended | 
cn June 6. The respondent, Berry Packing Company, a corporation, | 
of San Antonio, Texas, was charged with having given worthless | 
checks in payment for livestock purchased on three days in March 
1950. In the complaint a hearing was set for July 12, 1950, at San An- 
tonio. On June 3, 1950, the matter was assigned to Hearing Examiner 
Jack W. Bain, who on July 6 granted respondent’s request for addi- 
tional time to answer and continued the hearing to a time to be set 
after the pleadings were completed. } 

On July 18, 1950, the president of the respondent filed an answer 

-in which he admitted that checks had been returned for insuflicient 
funds, but stated that this was the result of a misunderstanding in 
a related transaction, and that the entire situation was corrected 
as soon as the misunderstanding came to his attention. All of the 
material allegations of the complaint having been admitted, the exam- 
iner issued his report without further investigation or hearing, in | 
accordance with section 202.9 (c) of the applicable rules of practice 
(9 CFR 202.9 (c)). The examiner proposed the findings of fact, 
conclusions and order that are contained herein. No exceptions 





were filed. 
FINDINGS OF FACT 


1. At all times material to this proceeding, the respondent, a private 
corporation whose principal place of business is San Antonio, Texas, 
did business as a packer as that term is defined in the act. 

2. On March 27, 28, and 29, 1950, the respondent purchased live- 
stock at the Union Stock Yards, San Antonio, posted as subject to the 
act, from George W. Saunders Livestock Commission Company, John 
Clay & Company Livestock Commission, San Antonio Livestock Com- 
mission Company, Texas Livestock Marketing Association, and Cas- 
sidy Commission Company. In payment for such livestock, the | 
respondent issued checks for a total of $50,848.24, which checks were 
returned unpaid by the bank because of insufficient funds. The re- 
spondent subsequently deposited funds to cover these checks and 
when again presented they were honored and paid. 









CONCLUSIONS 


Issuing checks in payment for livestock purchased without having 
sufficient funds on deposit to cover them is an unfair and deceptive 
practice in violation of section 202 of the act (7 U.S. C. 192). Re- 
spondent should be ordered to cease and desist from such practice. 
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ORDER 


Respondent shall cease and desist from issuing checks in payment 
for livestock purchased when it does not have sufficient funds on 
deposit to pay such checks. 

Copies hereof shall be served on the parties by registered mail 
or in person. 





(No. 2584) 


In re T. B. Saunpers, b. B. A. Toe T. B. Saunpers AND Company. 
P&S Doc. No. 1899. Decided October 19, 1950. 


Suspension of Registration Held in Abeyance—Violation of Act—Cease and 
Desist—Books and Records—Consent Order 


Where respondent admitted willful violations of the act and consented to the 
issuance of the order herein, he is ordered to cease and desist from using 
the unfair, unjustly discriminatory practices and devices set out in the 
Order of Inquiry and to keep such accounts, records and memoranda as 
fully and correctly disclose all transactions involved in his business, and 
his registration is suspended for a period of 30 days, such suspension to 
be held in abeyance and not to become effective unless respondent, within 
two years from the date of the order, is again found, after opportunity for 
a hearing, to have violated the act or the regulations thereunder.* 

Mr. Jerome S. Ducrest for complainant. Mr. 7. B. Saunders, of Fort Worth, 
Texas, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


In this disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 et seqg.), the respondent is charged with 
engaging in unfair, unjustly discriminatory and deceptive practices 
and devices in violation of the act and the regulations issued there- 
under (9 CFR 201 et seg.). On September 25, 1950, the respondent 
filed a stipulation admitting the material allegations of fact and con- 
senting to the issuance, without a hearing, of an order requiring him 
to cease and desist from continuing the practices complained of and 
suspending his registration for a period of 30 days, such suspension 
to be held in abeyance and not become effective unless, within two 
years from the date of the order and after an opportunity for a 
hearing, the respondent shall be found again to have violated the 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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provisions of the act or the regulations promulgated thereunder. The 
Livestock Branch, by its attorney, recommended that an order be 
issued in accordance with the terms of the stipulation. 


FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, was at all 
times mentioned herein a posted stockyard subject to the provisions of 
the act. 

2. The respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock on his own account and as a market 
agency to buy and sell livestock on a commission basis and render clear- 
ing and bookkeeping services at the stockyard, and at the times of the 
transactions hereinafter referred to was so registered. 

3. At various times during the years 1947 and 1948, the respondent 
used funds received as proceeds from the sale of livestock consigned to 
his various market agency clearees for sale on a commission basis to 
finance his clearing operations and for purposes other than the pay- 
ment of lawful marketing charges and the remittance of net proceeds 
to shippers. 

4. The respondent, at the stockyard, during the years 1942 to 1948, 
set up trading accounts for and cleared the dealer operations of various 
persons—none of whom were registered with the Secretary to sell or 
buy livestock as dealers—under false, fictitious and misleading names, 
initials, or initials and number designations, 

5. The respondent, during the years 1947 and 1948, failed to keep 
such accounts and records as would fully and correctly disclose all 
transactions involved in his business as clearor. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3, the respondent 
has wilfully violated sections 304, 307 and 312 (a) of the act (7 U.S.C. 
205, 208, 213) and sections 201.40 and 201.41 of the regulations (9 CFR 
201.40, 201.41). 

By reason of the facts set out in Finding of Fact 4, the respondent 
has wilfully violated sections 304, 307, 312 (a) and 401 of the act (7 
U.S. C. 205, 208, 213, 221) and section 10 of the act entitled, “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes” (7 U. S. C. 222). 

By reason of the facts set out in Finding of Fact 5, the respondent 
has wilfully violated section 401 of the act (7 U.S. C. 221) and section 
201.50 of the regulations (9 CFR 201.50). 
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ORDER 


1. The respondent shall cease and desist from using the unfair, 
unjustly discriminatory and deceptive practices and devices set out 
above in the Findings of Fact. 

2. The respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his business. 

3. The respondent’s registration is suspended for a period of 30 
days. However, such suspension shall be held in abeyance and shall 
not become effective unless respondent, within two years from the date 
of this order, is again found, after opportunity for hearing, to have 
violated the act or the regulations issued thereunder. 

This order shall become effective immediately and copies hereof shall 
be served upon the parties by registered mail or in person. 





(No. 2585) 


Inve J. L. McDow.e 1, p. B. A. McDowe. Livestock Commisston Com- 
PANY. P&S Doc. No. 1854. Decided October 23, 1950. 


Cease and Desist—Violation of Act—Consent Order 


Where the Order of Inquiry charged the respondent with wilfully violating the 
provisions of the act and the regulations by using livestock purchased for 
his own account to fill purchase orders and concealing such fact by submit- 
ting accounts of purchase, listing false and fictitious names as the sellers of 
the livestock, engaging in business as a dealer without being registered and 
furnishing bond and causing the stockyard to issue scale tickets and market 
agencies to issue accounts of sale showing false or fictitious names as the 
purchasers of the livestock, and the respondent in a stipulation admitted the 
charges set forth in the Order of Inquiry, but denied that such violations 
were wilful, and consented to the issuance of a cease and desist order, the 
respondent is ordered to cease and desist from engaging in the unfair prac- 
tices and devices set out in the Order of Inquiry and causing false entries to 
be made in the records of the operator of the stockyard and in the records of 
the market agencies.* 

Mr. Jerome 8S. Ducrest for complainant. Mr. J. L. McDowell, of Fort Worth, 
Texas, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 et seg.). In an Order of Inquiry and Notice 
of Hearing issued on January 4, 1950, the respondent is charged with 
violating certain provisions of the act and the regulations issued there- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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under (9 CFR 201.1 et seg.). The respondent admitted the facts 
alleged in the Order of Inquiry, denied that he wilfully violated the 
act and the regulations, and consented to the entry of a cease and desist 
order. Ina recommendation filed on September 5, 1950, the Livestock 
Branch, Production and Marketing Administration, United States 
Department of Agriculture, stated : “The respondent is not now operat- 
ing as a market agency and his registration as such has been inactive 
for the past year, and it is believed, therefore, that a cease and desist 
order will adequately serve the purposes of the act.” 





FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, hereinafter 

referred to as the stockyard, was at all times mentioned herein a posted 
‘stockyard under the provisions of the act. 

2. The respondent was at all times mentioned herein registered 
with the Secretary of Agriculture as a market agency engaged in the 
business of buying and selling livestock on a commission basis at the 
stockyard. 

3. On different occasions during the years 1946 and 1947, the re- 
spondent used livestock which he had purchased for his own account 
to fill orders from various buyers for the purchase of livestock on 
commission. To conceal the fact that he was using his own cattle 
to fill the orders and was realizing profits from the transactions in 
addition to the authorized commission, the respondent submitted to 
such buyers accounts of purchase which listed false and fictitious 
names as the sellers of the livestock. 

4. At various times during the years 1946 and 1947, the respondent 
engaged in business as a dealer, within the meaning of the act, by 
selling cattle at the stockyard which he had purchased at the market 
without having registered with the Secretary of Agriculture as a 
dealer and furnishing bond as required by the act and the regulations 
issued thereunder. 

5. At various times during the year 1946, the respondent, in con- 
nection with the purchase of livestock from various market agencies 
at the stockyard, caused the stockyard to issue scale tickets and the 
market agencies to issue accounts of sale showing false or fictitious 
names as the purchasers of the livestock, when in fact such livestock 
was purchased by the respondent. 


CONCLUSIONS 


By reason of the facts found above, the respondent has violated 
the provisions of the act and the regulations as set forth in the Order 
of Inquiry and Notice of Hearing. 
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ORDER 


The respondent shall cease and desist from: 

(1) Engaging in the unfair and deceptive practices and devices 
described in the Findings of Fact, and 

(2) Causing false entries to be made in the records of the operator 
of the stockyard and in the records of the market agencies. 

This order shall become effective immediately and copies hereof 
shall be served upon the parties by registered mail or in person. 


(No. 2586) 


In re Tue Marxer AGENctIES OperatiIne AT THE Nortu Satt LAKE 
Union Srock Yarps. P&S Doc. No. 457. Decided October 23, 
1950. 

Continuation of Rates and Charges 

Inasmuch as the parties are agreed, respondents are authorized to continue to 
charge the rates currently in effect and authorized by the order of October 
21, 1948. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 


tration. Messrs. L. DeVan Moss, Marsden Larsen, Frank J. Collings, and 
Walter J. Lovell, all of North Salt Lake, Utah, for market agency respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended, (7 U.S. C. 181 et seg.). The respondents are pres- 
ently operating under an order dated September 27, 1949 (8 A. D. 
1005), continuing an authorization to charge the current rates to and 
including November 6, 1950. The rates currently authorized are set 
out in an order dated October 21, 1948 (7 A. D. 947). 

By petition filed on October 16, 1950, respondents have requested a 
“60 day extension” of the current authorization. 

On October 17, 1950, the Livestock Branch, Production and Market- 
ing Administration, filed an answer recommending that the petition 
be granted. 

Inasmuch as the parties are agreed, the petition is granted and 
respondents are authorized to continue to charge the rates presently 
authorized. Respondents shall continue to file the reports required 
by the order of October 21, 1948. 
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The schedule of rates currently in effect was authorized by the order 
of October 21, 1948.* That order was preceded by a notice published 
in the Federal Register. No interested person protested the action 
proposed. This order merely continues in effect rates which have 
been authorized for about two years. In view of the foregoing, it is 
found that notice and public procedure are unnecessary. 

The respondents who are affected by this order wish to have it 
become effective on November 7, 1950. No increase in cost to the 
public is involved and undue delay in making this order effective may 
adversely affect operations at the stockyard. Accordingly, good cause 
is found for making this order effective in less than 30 days. 

This order shall become effective on November 7, 1950, and remain 
in effect for sixty days unless changed by further order during that 
period. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2587) 


In re Orts H. THornton, dD. B. A. KAuHN-Tuornton Livestock Com- 
MIssION Company. P&S Doc. No. 1904. Decided October 24, 


1950. 


Suspension of Registration Held in Abeyance—Violation of Act—Cease and 
Desist—Consent Order 


Where the Order of Inquiry charged the respondent with wilful violation of 
various provisions of the act by selling consigned livestock to employees or 
trading partnerships composed of employees and others, selling livestock 
for such trading partnerships in competition with consigned livestock, ac- 
counting improperly to consignors and purchasers of livestock, using con- 
signed livestock to fill purchase orders without accounting properly to con- 
signors and purchasers, setting up trade accounts for and clearing dealer 
operations of unregistered persons, selling consigned livestock to clearees 
without disclosing such fact to owners or consignors of the livestock and 
failing to keep proper accounts and records, and the respondent in a stipu- 
lation admitted most of the violations set forth in the Order of Inquiry 
and consented to the issuance of the order herein, the respondent is ordered 
to cease and desist from the violations of the act and the regulations com- 
plained of in the Order of Inquiry and his registration is suspended for a 
period of 30 days, such suspension to be held in abeyance and not to become 
effective unless respondent within two years from the date of the Order is 
again found, after opportunity for a hearing, to have violated the act or the 
regulations issued thereunder.** 


*7 A. D. 947.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Jerome 8. Ducrest for complainant. Mr. Otis H. Thornton, of Fort Worth, 
Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 et seg.). The respondent is registered as a 
market agency to buy and sell livestock on a commission basis and to 
furnish clearing services at the Fort Worth Stock Yards, Fort Worth, 
Texas. The respondent was charged with violations in numerous 
specified instances of the act and the regulations issued thereunder. 
The respondent filed an answer denying only a small number of the 
many violations charged but ascribing the remaining violations to 
customs of the market, press of business, etc. The respondent filed a 
stipulation also admitting most of the violations and consented to the 
issuance of the order prescribed herein. The complainant filed a 
recommendation that the offer of a consent order be adopted. 


FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, hereinafter 
referred to as the stockyard, was at all times mentioned herein a posted 
stockyard subject to the provisions of the act. 

2. Respondent is registered with the secretary as a market agency 
to buy and sell livestock on a commission basis and to furnish clearing 
services at the stockyard and, at the times of the transactions herein- 
after referred to, was so registered. 

3. On numerous occasions in 1945, 1946 and 1947, the respondent 
sold livestock consigned to him on a commission basis to certain of his 
employees and to a trading partnership composed of Louis Mitchell, 
respondent’s employee, and J. Frank Helm, an employee of the Lone 
Star Commission Company and the Barse Livestock Commission 
Company, both registered market agencies. In connection with these 
sales the respondent knowingly submitted to the consignors accounts 
of sale which showed false, fictitious, or otherwise incorrect names or 
initial designations as the purchasers of the livestock. 

4. On numerous occasions in 1943, 1945, 1946 and 1947, the re- 
spondent sold at the stockyard in competition with livestock con- 
signed for sale on a commission basis livestock purchased by his 
employees, by the trading partnership of his employees Fisk and Cope- 
land, or by the trading partnership of Mitchell and Helm mentioned 
in Finding of Fact 3, from various market agencies and dealers and 
also from consignments of livestock to the respondent. In connection 
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with these sales, the respondent knowingly used false, fictitious, or 
otherwise incorrect names or initial designations as the sellers of the 
livestock in his accounts and records and he also used such names or 
designations in accounting to the consignors of the livestock purchased 
by such employees and trading partnerships from the respondent and 
resold through respondent’s facilities. 

5. On numerous occasions in 1946 and 1947, the respondent used 
livestock consigned to him for sale on a commission basis to fill pur- 
chase orders on a commission basis and failed to disclose fully and 
correctly the fact that the livestock was sold to such purchasers and, 
in. accounting to the purchasers, the respondent failed to disclose fully 
and correctly the fact that the purchases were made out of consign- 
ments received for sale on a commission basis, and in accounting to 
consignors for the sale of their livestock used false, fictitious or other- 
wise incorrect names or initial designations as the purchasers of the 
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livestock. 

6. (a) Respondent, at the stockyard, during the years 1946, 1947, 
1948, and 1949, set up a trading account for and cleared the dealer 
operations of Bill Pugh, who was not registered with the Secretary to 
buy or sell livestock as a dealer. 

(b) Respondent, at the stockyard, during the years 1946 and 1947 
set up a trading account for and cleared the dealer operations of J. E. 
McLelland who, prior to October 14, 1947, was not registered with the 
Secertary to buy or sell livestock as a dealer. 

7. On numerous occasions in 1946 and 1947, the respondent know- 
ingly sold livestock consigned to him for sale on a commission basis 
to dealers and market agencies whose operations were cleared by re- 
spondent without correctly disclosing such fact on the accounts of 
sale rendered to the owners or consignors of the livestock. 

8. (a) The respondent, during the years 1945, 1946, and 1947, prior 
to September 1 of that year, failed to keep such accounts and records 
as fully and correctly disclosed all transactions involved in his busi- 
ness, in that his accounts and records (1) were not kept separate and 
apart from the accounts and records of his clearees and separate ac- 
counts and records were not kept for such clearees; (2) improperly 
offset or checked off charges and credits thereby eliminating posting 
of transactions; (3) did not contain vouchers supporting items of 
expense; and (4) did not show the source of various credit and debit 
entries in the journal. 

(b) Respondent failed to retain as a part of his accounts and rec- 
ords stockyard company bills issued prior to December 1946 and in- 
voices or statements from various dealers and market agencies 
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covering purchases of livestock by respondent. The stockyard com- 
pany bills issued prior to December 1946 were destroyed by respondent 
without the consent, in writing, of the Director, Livestock Branch, 
Production and Marketing Administration, and the invoices and state- 
ments covering purchases of livestock by respondent were returned to 
the issuing firms with respondent’s payments for the livestock 
purchases. 

9. On October 7, 1943, O. H. Thornton, a partner in the firm of 
Boswell-Kahn-Thornton Commission Company, a registered market 
agency owned and operated by Harry B. Kahn, Art Boswell and 
said O. H. Thornton, the respondent in this proceeding, pursuant to 
section 202.5 of the rules of practice governing proceedings under the 
Packers and Stockyards Act, 1921 (9 CFR 202.5), entered into a 
stipulation with the Secretary of Agriculture, on behalf of the 
partners, in which said partner-registrants admitted violating the act 
and the regulations during the year 1943 by, among other things, 
(a) failing to show on the accounts of sale rendered to the consignors 
or owners of livestock consigned to registrants for sale on a commis- 
sion basis the true names of the purchasers of their livestock; and (b) 
selling livestock consigned to them for sale on a commission basis to 
one of their employees. The said registrants further stipulated that 
they would cease and desist from continuing such violations and 
agreed that, if in the future they engaged in any practice prohibited 
by the act, such stipulation would be admissible as evidence of the 
acts, facts, and practices set forth therein in any future proceedings 
before the Secretary of Agriculture against them under the act. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 3, 4, 5, 6 and 7, 
respondent has wilfully violated sections 304, 307 and 312 (a) of the 
act and sections 201.48, 201.60, 201.61 and 201.62 of the regulations. 

By reason of the facts found in Findings of Fact 3, 4, 5 and 8 and 
the further fact that respondent made copies of the false accounts of 
sale referred to in Findings 3 and 4, respondent also has violated 
section 401 of the act. 

By reason of the facts found in Finding 8, respondent has also vio- 
lated section 201.50 of the regulations. 

By reason of the facts found in Findings 3 and 4 and the further 
fact that respondent made copies of the false accounts of sale referred 
to a part of his accounts and records, respondent has wilfully violated 
section 10 of an act entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
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which section is incorporated in and made a part of the Packers and 
Stockyards Act, 1921, by virtue of the provisions of section 402 (7 
U.S. C. 222) of the latter act. 































ORDER 


The respondent shall cease and desist from the violations of the 
act and the regulations disclosed by the Findings of Fact and Con- 
clusions. The respondent’s registration is suspended for a period of 
30 days, such suspension being held in abeyance and not to become 
effective unless within two years from the date of this order the 
respondent shall be found, after opportunity for a hearing, to have 
violated again the provisions of the act or the regulations issued 
thereunder. 

This order shall become effective immediately and copies hereof 
shall be served upon the parties by registered mail or in person. 


(No. 2588) 


In re WetLtER & WEILLER Company. P&S Doc. No. 1835. Decided 
October 24, 1950. 


Cease and Desist—Violation of Act—Books and Records—Consent Order 


Where the Order of Inquiry charged the respondent with engaging in unlawful, 
unfair, unjustly discriminatory and deceptive practices and failing to main- 
tain properly a shippers’ proceeds account by using funds received as | 
proceeds from the sale of consigned livestock to finance its dealer operations 
and for purposes other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, and respondent in a stipulation 
consented to the issuance of the order herein, the respondent is ordered to 
cease and desist from using the unlawful, unfair, unjustly discriminatory 
and deceptive practices complained of in the Order of Inquiry and ordered 
to maintain a shippers’ proceeds account in accordance with section 201.42 
of the regulations.* 


Mr. Jerome 8S. Ducrest and Mr. Elmer J. Scott for complainant. Mr. Harold |} 
LeVander, of Kelly, LeVander & Gillen, of South St. Paul, Minnesota, for | 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 e¢ seg.) The respondent was charged with 









*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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engaging in unlawful, unfair, unjustly discriminatory and deceptive 
practices and with failing to maintain properly a shippers’ proceeds 
account. Ina stipulation filed on July 17, 1950, the respondent con- 
sented to the issuance of an order requiring it to cease and desist from 
the practices complained of and further requiring it to maintain a 
shippers’ proceeds account in conformity with the provisions of the 
regulations. The Livestock Branch, Production and Marketing Ad- 
ministration, recommended that an order be issued in accordance with 
the terms of the stipulation. 


FINDINGS OF FACT 


1. The Union Stockyards, West Fargo, North Dakota, and the Old 
Spokane Union Stockyards, Spokane, Washington, were at all times 
mentioned herein posted stockyards under the provisions of the act. 

2. The respondent registered with the Secretary of Agriculture on 
May 31, 1947, as a market agency engaged in the business of buying 
and selling livestock on a commission basis and as a dealer buying and 
selling livestock for its own account at the Union Stockyards, West 
Fargo, North Dakota, and on July 26, 1948, as a market agency en- 
gaged in the business of buying and selling livestock on a commission 
basis and as a dealer buying and selling livestock for its own account 
at the Old Spokane Union Stockyards, Spokane, Washington, and at 
the times of the transactions hereinafter referred to was so registered. 

3. At various times during the period August 1, 1948, through De- 
cember 31, 1948, the respondent used funds received as proceeds from 
the sale of consigned livestock at the Union Stockyards, West Fargo, 
North Dakota, and at the Old Spokane Union Stockyards, Spokane, 
Washington, to finance its dealer operations at such stockyards by 
delaying the reimbursement of its custodial accounts for livestock pur- 
chased by the respondent out of consignments for its own trading 
account. 

4. At various times during the period August 1, 1948, through De- 
cember 31, 1948, the respondent used funds received as proceeds from 
the sale of consigned livestock at the Old Spokane Union Stockyards, 
Spokane, Washington, for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 and 4, the re- 
spondent has violated sections 307 and 312 (a) of the act (7 U.S. C. 
208, 213) and sections 201.40 and 201.41 of the regulations issued pur- 
suant thereto (9 CFR 201.40, 201.41). 
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ORDER 


The respondent shall cease and desist from using the unlawful, 
unfair, unjustly discriminatory and deceptive practices described in 
the Findings of Fact. 

The respondent shall maintain a shippers’ proceeds account in ac- 
cordance with section 201.42 of the regulations issued under the act 
(9 CFR 201.42). 

This order shall become effective immediately and copies hereof 
shall be served upon the parties by registered mail or in person. 


(No. 2589) 


In re Market AGENCIES AT THE Cutcaco Union Stock Yarps. P&S 
Doc. No. 402. Decided October 26, 1950. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed and the action appears to be in the public 
interest, the order of October 27, 1948, as amended by the order of December 
20, 1948, is continued in effect to and including December 1, 1950. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Messrs. H. R. Park, D. L. Swanson, and W. C. Condon, of Chicago, 
Illinois, for market agency respondents. Mr. Andrew Olson, of Chicago, 
Illinois, for Chicago Traders Live Stock Exchange. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


The respondents are now operating under an order issued on Novem- 
ber 25, 1949 (8 A. D. 1250), continuing in effect the order dated Octo- 
ber 27, 1948 (7 A. D. 974), as amended by the order dated December 
20, 1948 (7 A. D. 1194). The order of November 25, 1949, expires 
by its terms on November 1, 1950. 

On October 20, 1950, respondents filed a petition requesting further 
extension of the current authorization for a period of thirty days. 

The orders authorizing the specific rates presently in effect were 
preceded by publication of a Notice of Petition in the Federal Reg- 
ister on October 12, 1948 (13 F. R. 5952), and opportunity for inter- 
ested parties to be heard in the matter. A single protest with respect 
to resale charges was later withdrawn, and the current rates, certain 
of which are less than the comparable rates set out in the Notice of 
Petition, have been in effect since December 26, 1948. The petition 
filed on October 20, 1950, does not request an increase in rates but 
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merely requests that the current rates be continued in effect for a thirty 
day period. In view of the foregoing, it is found that notice and pub- 
lic procedure on the proposed rates are unnecessary. 

On October 20, 1950, the Livestock Branch, Production and Market- 
ing Administration, filed an answer to the petition recommending that 
the petition be granted. 

Inasmuch as the parties are agreed and the action appears to be in 
the public interest, the order of October 27, 1948, as amended by the 
order of December 20, 1948, is continued in effect to and including 
December 1, 1950. 

The respondents who have been assessing the current rates for nearly 
two years need no time to prepare for and be ready to comply with 
the provisions of this order. It is in the public interest that this order 
be effective on November 2, 1950, lest there be confusion or disruption 
of the processes of the stockyard. Accordingly, good cause is found 
for making it effective in less than 30 days. 

This order shall become effective on November 2, 1950, and remain 
in effect until and including December 1, 1950. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(No. 2590) 


In re Market Acencies at Forr Wortn Union Srock Yarps. P&S 
Doc. No. 445. Decided October 31, 1950. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed the order of December 15, 1949, is continued 
in effect to and including December 31, 1951. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Messrs. Odus Smith and H. P. Hutchens, of Fort Worth, Texas, 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


The respondents are now operating under an order issued on Decem- 
ber 15, 1949 (8 A. D. 1341) authorizing the filing of new schedules of 
charges which conform to a certain joint tariff No. 8, copy of which 
was attached to a petition in the form of a letter addressed to the 
Hearing Clerk and dated October 28, 1949. This order became effec- 
tive on January 1, 1950, and expires by its terms, on December 31, 
1950. 

On October 19, 1950, respondents filed a petition requesting “an 
extension of Joint Tariff No. 8, effective January 1, 1950, for a period 
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of 12 months, or, to December 31, 1951, with the privilege of opening 
this Docket for consideration of this Tariff March 1, 1951.” 

The current order mentioned above i. e. the order of December 15, 
1949, was preceded by respondents’ petition. Notice of this petition 
was published in the Federal Register on November 24, 1949 (14 F. R, 
7133). This notice set out in detail all of the rates requested and 
afforded opportunity for any interested party to be heard in the mat- 
ter. No objection to the action petitioned for was received. This 
order merely continues in effect rates which have been in effect since 
January 1, 1950, and will not increase respondents’ revenues or the ex- 
penses of shippers. In view of the foregoing, it is found that Notice 
and Public Procedure are unnecessary in connection with this action. 

On October 24, 1950, the Livestock Branch, Production and Market- 
‘ing Administration, filed an answer recommending that the petition 
be granted. 

Inasmuch as the parties are agreed the order of December 15, 1949, 
is continued in effect to and including December 31, 1951. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2591) 


Tue H. Rouw Company v. R. E. Bray. PACA Doc. No. 5425. De- 
cided October 2, 1950. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged failure of respondent to pay the balance of the pur- 
chase price of a truckload of citrus fruit sold to and accepted by respondent, 
and the latter failed to file an answer, it is held, respondent’s failure to file 
an answer constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, and his failure to pay the balance of the agreed 
price is a violation of section 2 of the act for which reparation should be 
awarded to complainant.* 

The H. Rouw Company, of Edinburg, Texas, complainant pro se. Mr. EL. D. Mul- 
ville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seg.). In- 
formal complaint was received March 1, 1950. A formal reparation 
complaint was filed July 17, 1950, alleging that complainant sold 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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respondent a truckload of citrus fruit in December 1949, but that 
respondent has not paid the full purchase price. 

A copy of the report of investigation made by the Regulatory Di- 
vision of the Fruit and Vegetable Branch was served upon complain- 
ant August 5, 1950. On the same date copies of the report of investi- 
gation and the formal complaint were served upon respondent. 

At the time of service of the formal complaint respondent was noti- 
fied in writing that an answer should be filed within 20 days there- 
after and that, in accordance with section 47.8 (c) of the rules of 
practice, failure to file an answer would constitute an admission of 
the facts alleged in the complaint, and a waiver of oral hearing. Re- 
spondent did not file an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, The H. Rouw Company, is a corporation, whose 
address is Edinburg, Texas. 

2. Respondent is an individual, R. E. Bray, whose address is 310 
Main Street, Delta, Colorado. At the time of the transaction com- 
plained of herein respondent was licensed under the act. 

3. On or about December 9, 1949, in the course of interstate com- 
merce, complainant sold to respondent a truckload of fresh citrus 
fruit consisting of the following: 











Item Size Price 

IO TO I in dcdcdc ncckaadescniconessdcchencendessenseceiesmabiannat 600/288 $0. 22 
1000/252 23 

TI, iiccnnccniudcdumeianscsnnaneustusien a 400/288 31 
700 Bags 8# Marsh (Grapefruit) -_.--- a sonal 96 . 34 
en NE gs cennccasacadmendesadadwaksnceaseuanianmcneaiadnneminnul 1/120 2.00 
16/150 2. 00 
16/176 2.00 
17/210 2.00 
7/246 2.00 
3/294 2.00 
Fy Bit THON, 0 isin cccc cnn cticenctscassstammintinnmtaniamaahaml 4/126 3. 50 
4/150 3. 50 
4/176 3. 50 
4/200 3. 50 
4/216 3. 50 
4/252 3. 50 
1/288 3. 50 
15 Nail Box 2 & B Navels (Oranges) -.-..-...--.--------- <a banhn sh iciaizcnalihn ai ented ong 15/96 3.75 
FP eR eae en er 15/80 3. 00 
20/70 3.00 

10/64 2. 7. 
0 Nel) Bax 2:& B. Marah Pink (Geapelrult).. 2. ccncacnsnccnencascscsseneusacna 10/96 5.00 
15/70 5. 50 
35/80 5. 50 

| 








All prices were f. o. b. Edinburg, Texas, and the total purchase price 
was $1,445.25. 

4. On or about December 9, 1949, citrus fruit conforming with the 
terms of the contract was delivered to G. B. Weeks, a representative 
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of respondent, at Edinburg, Texas, for transportation in interstate 
commerce. 

5. Respondent gave a check to complainant December 9, 1949, for 
the purchase price but this check was returned, by the bank, unpaid, 
marked “Not Sufficient Funds.” 

6. On or about February 8, 1950, respondent paid complainant $200 
on account reducing the amount due to $1,245.25, no part of which 
has been paid. 

7. Informal complaint was filed within nine months after the cause 


of action accrued. 
; CONCLUSIONS 








f 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of hearing and an admission of the facts alleged 
in the complaint, as provided for in the rules of practice (7 CFR 
47.8 (c)). 

The record discloses that complainant sold to respondent, on or 
about December 9, 1949, a truckload of grapefruit, oranges, tangerines, 
and tangeloes for an agreed purchase price of $1,445.25; that respon- 
dent’s agent accepted the produce for shipment in interstate com- 
merce; and that respondent paid complainant $200, but has failed to 
pay the balance of $1,245.25, or any part thereof. 

Respondent’s failure to pay promptly the full purchase price in 
connection with the transaction is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $1,245.25, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,245.25, with interest thereon at the | 
rate of 5 percent per annum from January 1, 1950, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2592) 
PACA Doc. No. 5322.* Decided October 2, 1950. 


Dismissal—Settlement between Parties 





Where complainant’s representative notified the Department that the parties 
had amicably settled the dispute and authorized dismissal of the complaint, 
complaint is dismissed. 






*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
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Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Respondent pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J, Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Formal 
complaint was filed on January 3, 1950, alleging failure of respondent 
to pay $1,725.50 due in connection with a carload of lettuce sold by 
complainant to respondent, on or about November 12, 1949. On June 
19, 1950, respondent filed an answer and requested an oral hearing. 

By letter dated September 23, 1950, complainant’s representative 
notified the Department that the parties had reached an amicable 
settlement of the dispute and.authorized dismissal of the complaint. 
Accordingly, the complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2593) 


Au Kaiser & Broriers, Inc. v. DeEFro Frurr Company. PACA Doe. 
No. 5035. Decided October 10, 1950. 


Denial of Petition for Rehearing and Reconsideration 
Respondent’s petition for rehearing and reconsideration of an order awarding 
reparation to complainant is denied where it appears that the previous 
order is supported by the evidence and the law applicable thereto. 


Mr. Nelson Abraham, of Kansas City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
DENIAL OF PETITION FOR REHEARING AND RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 499a et seqg.), an order was issued on 
August 15, 1950, in which it was held that respondent’s rejection of 
a carload of celery was arbitrary and without reasonable cause. Com- 
plainant was, therefore, awarded reparation in the mount of $520.73, 
being the difference bet ween the price for which complainant sold the 
celery to respondent and the amount realized by complainant upon a 


resale of the celery. 

On August 28, 1950, and within the time provided by the rules of 
practice, respondent filed a petition for rehearing and reconsidera- 
tion of the order. As a basis for its petition, respondent contends 
that paragraph 2 of the conclusions contained in the order is in- 
applicable to this case “in that the terms and definitions stated do 
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not conform to the terms of the memorandum in question which it is 
contended by complainant to be a contract of sale.” 

The Broker’s Standard Memorandum of Sale, signed by Jack 
DeFeo, for respondent and by M. C. Leach acting for the broker, 
Atlantic Commission Company, contains the terms “F. O. B. Ship- 
ping Point, Subject Approval Acceptance Arrival.” The second 
paragraph of the conclusions in the August 15 order is as follows: 

“The regulations under the act define ‘f. 0. b. inspection and acceptance 
arrival’ to mean that the buyer ‘has the right to inspect the goods upon ar- 
rival and to reject them if, upon such inspection, they are found not to meet 
the specifications of the contract of sale at destination. The buyer may not 
reject without reasonable cause.’ ” 

Respondent’s contention appears to be that, because the wording 
‘ of the terms of the contract and the quoted definition are somewhat 
different, the definition is inapplicable. Respondent claims also that 
the cases cited in support of the decision and order are not in point 
for the same reason, pointing out that the term used in those cases 
is “Subject Inspection, Acceptance Arrival”, whereas the term agreed 
upon in the instant case is “Subject Approval, Inspection, Acceptance 
Arrival.” 

Actually, there is no material difference in the meaning of the 
terms “Inspection and Acceptance Arrival”, “Subject Inspection, 
Acceptance Arrival” and “Subject Approval, Inspection, Acceptance 
Arrival.” Under each of the terms, the sale is subject to approval 
of the buyer upon inspection, and acceptance on arrival. “Ap- 
proval” is implied where it is omitted. As indicated by the defi- 
nition of “Inspection and Acceptance Arrival” in an f. o. b. sale, 
the buyer has the right to inspect the goods upon arrival and to 
reject them if, upon such inspection, they are found not to meet the 
specifications of the contract at destination. Clearly, this implies 
approval by the buyer upon inspection, as does “Subject Inspection, 
Acceptance Arrival.” Otherwise, there would be no point in insert- 
ing the term in the contract of sale. This seems too obvious to merit 
serious argument. 

It must be pointed out, however, that while the quoted term im- 
plies approval by the buyer upon inspection, under the regulations 
issued pursuant to the Perishable Agricultural Commodities Act, 
“the buyer may not reject without reasonable cause.” As the cases 
cited in the order indicate, the Secretary has consistently held that 
a buyer who reserves the right of approval at destination cannot 
act arbitrarily in deciding whether to approve. In this case, as 
previously pointed out, there was no dispute about variety, pack, 
or other factors which might detract from the value or merchant- 
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ability of the celery, and since it graded U. S. No. 1 at destination, 
respondent’s disapproval was arbitrary and its rejection of the celery 
was without reasonable cause. 

Respondent refers in its petition to the testimony of the broker’s 
agent Leach and that of Dudley C. Brown, both of whom stated that 
in their opinion, there was no definite contract of sale between the 
parties. This is a question of law for determination by the Judicial 
Officer, based upon the facts and the evidence adduced in the pro- 
ceeding and which constitute the record in this case. 

After a careful review of the record, it is concluded that the order 
of August 15, 1950, is supported by the evidence and the law appli- 
cable thereto. Accordingly, respondent’s petition is dismissed with- 
out service upon complainant. 

The reparation awarded in the order of August 15, 1950, shall 
be paid within 30 days from the date of this order. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





(No. 2594) 


D. L. Prazza Company v. At Katser & Bros., Inc. PACA Doc. No. 
5125. Decided October 10, 1950. 


Stay Order—Avoiding Controversy between Parties—Failure to File Petition 
for Reconsideration and Rehearing within Limitation Period 





Where respondent filed a petition for reconsideration and rehearing one day 
late after the expiration of the 10-day period provided by the rules of 
practice for such failing, the petition does not operate as an automatic 
stay, but to avoid any controversy on this point the prior order is hereby 
stayed, pending the issuance of a further order in this proceeding.* 


Messrs. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1950, as amended (7 U.S. C. 499a e¢ seg.) , an order 
was issued September 14, 1950, awarding reparation against respond- 
ent Al Kaiser & Bros., Inc., in the amount of $390.47, with interest 
thereon at the rate of 5 percent per annum from October 1, 1947, until 
paid. Copies of the order were served upon each of the parties on 
September 16, 1950. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—KEd. 
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A petition for reconsideration and rehearing was filed by respond- 
ent on September 27, 1950, or one day after the expiration of the 
10-day period provided by the rules of practice for such filing. 
Hence, the petition does not operate as an automatic stay. 

To avoid any controversy concerning the petition being filed out 
of time, the order of September 14 1950, is hereby stayed pending 
the issuance of a further order in this proceeding. 

This order shall be published. 

Copies hereof shall be served upon the parties. 





(No. 2595) 


Ernest E. Fapter Company v. Apacue Disrrisurors. PACA Doc. 
No. 4766. Decided October 10, 1950. 


Petition for Reconsideration Granted 





Petition for reconsideration of prior orders of August 26, 1949 and April 26, 
1950, in which it was held that respondent breached the contract by failing 
to furnish a car of lettuce which conformed to the terms of the contract 
but that complainant had failed to prove its damages, granted, since re- 
consideration in this matter is deemed proper. 


Damages Based on Average of Nearby Market Quotations Deemed Appropriate 






Where it is shown that complainant was damaged by respondent’s breach of 
the contract but complainant failed to make a proper resale of the com- 
modity in question, complainant’s damage is calculated upon the basis of 
the average of nearby market quotations where it appears that complainant 
could have sold the commodity following rejection thereof by its customer. 









Mr. Warren 8S. Earhart, of Kansas City, Missouri, for complainant. Messrs. 
Jennings, Strouss, Salmon & Trask, of Phoenix, Arizona, for respondent. 






Decision by Thomas J. Flavin, Judicial Officer 






ORDER OF RECONSIDERATION 






In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 499a e¢ seg.), an order was issued 
on April 26, 1950, dismissing complainant’s petition for a rehearing 
and reconsideration of an order previously issued on August 26, 1949. 
A copy of the order of April 26 was served upon complainant on 
April 28, 1950. Within 10 days complainant filed a second petition 
for rehearing and reconsideration of the order. 

In the petition before us, complainant asks for reparation based 
upon its original contention that a proper resale was made of the 
lettuce at Indianapolis; or, in the alternative, reparation in a lesser 
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amount based upon market quotations at St. Louis, or a still smaller 
amount based upon market quotations at Chicago, which were dis- 
cussed by way of comparison in our dismissal of complainant’s pre- 
vious petition. 

A copy of complainant’s second petition was served upon respond- 
ent on September 11, 1950, and respondent was allowed 10 days in 
which to file an answer to the petition. Respondent’s answer was 
received and filed on September 19, 1950. Respondent resists the 
second petition upon the ground that the rules of practice provide 
for the filing of only one petition for rehearing and/or reconsideration 
and that the time has long since expired for the filing of further plead- 
ings. Respondent points out that it seems to be complainant’s theory 
that a new petition for reconsideration can be filed after each order is 
entered, and argues with considerable merit that under such a theory 
there would never be an end to litigation and a party could continue 
to bombard and harass the Department and opposing counsel with 
petitions for reconsideration filed within 10 days of the date on which 
the preceding petition was denied. There is nothing in the rules of 
practice which specifically prohibits the filing of a second petition 
for reconsideration. However, we do not believe a reasonable inter- 
pretation of the rules of practice would sanction a multiplicity of 
petitions for rehearing, reargument, or reconsideration, and the 
Department would not be inclined to accept them. 

It must be considered in the present case, however, that complainant 
established by testimony at the hearing and documentary evidence 
that respondent breached the contract by failing to deliver lettuce 
which conformed with the terms of the contract. The troublesome 
question was that of damages and the Department, in dismissing the 
complaint and the previous petition for reconsideration, was unwilling 
to accept complainant’s contention that the proper measure of dam- 
ages which should be awarded complainant was the difference between 
what the lettuce would have been worth had it met contract terms and 
the amount realized upon a resale of the lettuce at $2 per crate deliv- 
ered at Indianapolis. The Department took the position that since 
the same type of lettuce on the date of the resale was selling on the 
Chicago market for $4.25 to $4.50 per crate and $3.25 to $3.75 on the 
St. Louis market, complainant had failed to make a proper resale and, 
therefore, was not entitled to the damage claimed. 

Complainant urges in the petition before us that it should not be 
denied its right to damages and that, inasmuch as the Department has 
taken official notice of the market reports at Chicago and St. Louis, 
complainant should be awarded damages based upon the market quo- 


917053—50——_5 
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tations either at Chicago or at St. Louis, if not upon the resale which 
complainant made at Indianapolis. We are inclined to agree with 
complainant’s contention on this point. However, it would be a diffi- 
cult matter, indeed, to decide which market criterion is to be used in 
determining the amount of damages to be awarded. For that reason, 
we consider it appropriate to take the average of the lowest Chicago 
and St. Louis market quotations as the value of the lettuce received by 
complainant. The average of the two quotations in question ($4.25 
and $3.25) was $3.75 per crate. At that figure, the 268 crates of 
lettuce which were rejected were worth $1,004.60. To this amount 

-should be added the $117.36 which Ziegler paid complainant for the 
50 crates removed from the car and accepted at Kansas City. The 
total value of the car of lettuce was therefore $1,181.96. Based on 
complainant’s resale of the lettuce to Ziegler, the value of the lettuce 
which should have been delivered was $1,569.77, so complainant’s 
damage was $387.81. Reparation should be awarded complainant in 
that amount. 

The orders of August 26, 1949 and April 26, 1950, insofar as they 
are in conflict with this order, are superseded. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $387.81, with interest thereon at the rate 
of 5 percent per annum from April 1, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 













(No. 2596) 






Ernest E. Fapier Co. ann Jor C. Donano v. Kettey Fruirr Company. 
PACA Doc. No. 5427. Decided October 18, 1950. 







Failure to Pay Balance of Purchase Price—Default 





Where complainants sold a carload of watermelons to respondent and the latter 
failed to pay the full purchase price and failed to file an answer, it is held, 
respondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and its failure to pay the full purchase price is a 
violation of section 2 of the act for which reparation should be awarded 
complainants in the amount of the unpaid balance of the purchase price.* 












Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). Infor- 
inal complaint was received August 26, 1949. Formal complaint was 
filed November 10, 1949, alleging that respondent failed to pay the 
full purchase price for a carload of watermelons sold to respondent by 
complainants on or about July 12, 1949. 

A copy of the report of investigation made by the Regulatory Divi- 
sion of the Fruit and Vegetable Branch was served upon complainants’ 
attorney August 16, 1950. On the same date, copies of the report of 
investigation and the formal complaint were served upon respondent. 

At the time of the service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8 (c) of the rules of 
practice, failure to file an answer would constitute an admission of 
the facts alleged in the complaint. Respondent did not file an answer. 
The issuance of an order is therefore authorized without further pro- 
ceedings. 

FINDINGS OF FACT 


1. Complainant Ernest E. Fadler Co. is a corporation, whose address 
is 311 Produce Exchange Building, Kansas City, Missouri. Complain- 
ant Joe C. Donaho is an individual, whose address is Floresville, Texas. 

2. Respondent is an individual, Charles Kelley, trading as Kelley 
Fruit Company, whose address is 1069 Third Street, Des Moines, Iowa. 
Respondent was not licensed, but was subject to license at the time of 
the transaction set forth in the complaint. Respondent subsequently 
obtained a license and paid arrearage covering the period of the tran- 
saction involved herein. 

3. On or about July 12, 1949, in the course of interstate commerce, 
complainants sold to respondent one carload of Black Diamond water- 
melons at the agreed price of $1.75 per hundredweight, delivered, or 
a total sales price of $479.50. 

4. On or about July 12, 1949, complainants’ watermelons, conform- 
ing with the terms of the contract, were in Des Moines, Iowa, in the 
original car, AT&SF 52422, in which they had been shipped from 
Floresville, Texas, to Des Moines, Iowa. Before buying the water- 
melons, respondent inspected the produce and after purchase accepted 
delivery. 

5. The contract was negotiated by Elwood H. Royer Co., Des 
Moines, Iowa, a broker, who acted as agent for both complainants and 
respondent and who issued a memorandum of sale July 12, 1949. 
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6. On or about July 12, 1949, respondent paid complainants $250.60, 
Respondent paid complainants $25 in April 1950 and $25 in May 1950, 
thus reducing the unpaid balance to $178.90. Respondent has not paid 
complainants the amount of $178.90, or any part thereof. 

7. Informal complaint was received August 26, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes 
-an admission of the facts alleged in the complaint as provided for in 
the rules of practice (7 CFR 47.8 (c) ). 

The record discloses that on or about July 12, 1949, in the course of 
interstate commerce, complainants sold to respondent one carload of 
Black Diamond watermelons at $1.75 per hundredweight, delivered, or 
a total sales price of $479.50; that the watermelons had been shipped in 
interstate commerce and were accepted by respondent upon delivery; 
and that respondent paid complainants $300.60, leaving a balance due 
of $178.90, no part of which has been paid. 

Respondent’s failure to pay the full purchase price in connection 
with this transaction is in violation of section 2 of the act. Com- 
plainants should be awarded reparation in the amount of $178.90, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainants, as reparation, $178.90, with interest thereon at the rate 
of 5 percent per annum from August 1, 1949, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2597) 


Artuur G. MAnzo v. JArson & ZERRILLI Company. PACA Doc. No. 
5037. Decided October 18, 1950. 


Failure to Pay Net Proceeds—Protection against Loss 


In action by complainant to recover the agreed purchase price of a carload of 
grapes sold to respondent company which contended that it complained of 
the grapes tendered and accepted and sold them only after complainant 
agreed to protect respondent against any loss sustained by reason of the 
condition and quality of the grapes, held, the evidence establishes that com- 
plainant agreed to protect respondent against loss, that the loss sustained on 
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the shipment was not enhanced by any act or omission of the respondent 
and, therefore, reparation should be awarded complainant only for the net 
proceeds realized from the resale.* 

Mr. Harold S. Lansing of Blanksten and Lansing, of Chicago, Illinois, for com- 
plainant. Mr. George Bashara, of Detroit, Michigan, for respondent. Mr. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seg.). Ina 
formal complaint filed December 16, 1947, complainant alleges that 
he sold respondent a carload of grapes for the total price of $3,920.50 
plus $25 for precooling, “rolling acceptance final;” that grapes of the 
kind and quality contracted for were shipped to and accepted by 
respondent; but that respondent has refused to pay the full purchase 
price for the shipment. Complainant further alleges that respondent 
sent complainant a check in the amount of $1,392.03 purporting to be 
the net proceeds received from the sale of the shipment, but that com- 
plainant returned the check and has since demanded payment of the 
full invoice price. 

A copy of the formal complaint was served upon respondent by 
registered mail on August 28, 1948, together with a copy of the report 
of investigation prepared by the Regulatory Division of the Depart- 
ment. A copy of the report of investigation was also served upon 
complainant by registered mail on August 28. On October 11, 1948, 
respondent filed an answer which denied that the contract terms were 
as set forth in the formal complaint. Respondent alleges that upon 
delivery of the shipment at Detroit, it was found that the grapes were 
in poor condition due to decay and they were wet and leaky; that 
respondent complained to its California agent who had negotiated 
the sale; that the agent arranged for complainant to protect respondent 
against all loss due to the decayed condition of the grapes; that 
respondent sold the shipment of grapes for the best prices obtainable 
and remitted to complainant $1,392.03, representing the net proceeds 
obtained from the sale of the defective merchandise, which payment 
complainant refused to accept; and that respondent now tenders 
$1,392.03 as full payment for the said shipment. 

Hearing was held at Detroit, Michigan, on September 13, 1949. 
Both parties were represented by counsel. Complainant, Arthur G. 
Manzo, testified in his own behalf. The testimony of three employees 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions. 
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of respondent firm was offered on behalf of respondent, together with 
the deposition of A. P. Caponi, respondent’s California agent. Briefs 
were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, Arthur G. Manzo, is an individual whose address 
is Palm Springs Road, Indio, California. 

2. Respondent, Jarson & Zerilli Company, is a partnership, con- 
sisting of Carl A. Jarson, Joseph Zerilli, and William Tocco, whose 
address is Union Produce Terminal, Detroit, Michigan. At the time 
of the transaction involved in this proceeding, respondent was licensed 
under the act. 

3. On July 7, 1947, the parties entered into a contract for the sale 
by complainant to respondent of the girdled Thompson Seedless grapes 
in transit in car PFE 685. Complainant represented that the car 
contained 832 lugs of U. S. No. 1 grade and 158 lugs of U. S. No. 2 
grade, and that the grapes were of good quality. The agreed prices 
were $4 and $3.75 respectively, f. o. b., plus $25 for precooling, or a 
total of $3,945.50. A. P. Caponi, a broker residing at El] Centro, Cali- 
fornia, acted for respondent in the transaction. 

4. On July 3, 1947, a federal inspection restricted to 780 lugs of 
grapes in car PFE 685 was made at shipping point. These grapes 
were certified as U. S. No. 1 Table grade. No inspection was ordered 
or made with respect to an additional 158 lugs in the car at that time. 
Subsequently, complainant loaded the balance of 52 lugs in the car. 

5. The shipment arrived at Detroit, Michigan, during the morning 
of July 8, 1947, and respondent was promptly notified of arrival. 
Respondent examined the grapes and was dissatisfied with their condi- 
tion and quality. On July 8, respondent notified its agent, Caponi, 
that the shipment was not suitable for its purposes and requested 
Caponi to determine what kind of protection complainant would give 
respondent in the event respondent took possession of the car. Caponi 
had a telephone conversation with complainant who said that respond- 
ent should handle the car of grapes and that he would protect re- 
spondent from any loss due to condition and quality of the grapes. 

6. A federal inspection was made the afternoon of July 8, 1947. 
The Condition Inspection Certificate describes the grapes as follows: 
“Berries generally firm and firmly attached to capstems. Stems gen- 
erally turning yellow, few green. In most lugs from less than 14 of 
1% to 3%, in some none, average 1% decay. Decay is Gray Gold Rot 
generally nested and in advanced stages.” 

7. Respondent sold the grapes between July 9 and July 18, 1947, 
for gross proceeds of $2,807.10. Respondent paid carrier charges, and 
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terminal and cartage expenses of $1,335.07. Respondent has not paid 
complainant the amount due of $1,472.03, or any part thereof. 
8. Formal complaint was filed within 9 months after the cause of 
action accrued. 
CONCLUSIONS 


The primary issue in this proceeding is whether the parties entered 
into a new contract after the carload of grapes arrived at Detroit. 
Caponi testified that he received a telephone call from respondent the 
morning of July 8, 1947, wherein respondent advised that the quality 
of the grapes was not suitable, and that Caponi should contact com- 
plainant and find out what protection would be given if respondent 
accepted the shipment. According to this witness he notified com- 
plainant who told him to have respondent handle the grapes and 
respondent would be protected against loss due to the condition and 
quality of the grapes. Caponi confirmed this agreement by telegram 
dated July 8, which, in part, reads, “REFONE CONVERSATION 
PFE 685 YOU PROTECTING JOHNSONS EARLY [JARSON- 
ZERILLI] LOSS IF ANY DUE TO DECAYED BERRIES .. .” 
The next day, complainant received direct from respondent a telegram 
reading, “FEDERAL INSPECTION SHOWS AVERAGE ONE 
PERCENT DECAY DOES NOT GRADE USONE AND PER 
OUR CONVERSATION WITH CAPONI WE ARE HANDLING 
CAR WITH UNDERSTANDING YOU ARE TO PROTECT US 
AGAINST ANY LOSS PACIFIC 685.” The record also contains a 
telegram sent by Caponi to respondent on July 10, which reads, “OK 
CAR SEEDLESS HANDLE BEST WAY.” 

While admitting the conversation had with Caponi on July 8, com- 
plainant insists that he only agreed to make an allowance on the 158 
crates of U. S. No. 2 grade grapes and this was conditioned upon 
respondent first paying the full invoice price. Complainant also ad- 
mits that he received the telegrams from respondent and Caponi 
hereinbefore quoted. However, he testified that he conversed with 
Caponi by telephone after the receipt of each telegram, and reiterated 
that he intended to hold respondent to the “rolling acceptance final” 
contract and would only make an allowance with respect to the grapes 
grading U. S. No. 2, after payment of the invoice price. According 
te complainant, he was too angry about the telegrams to answer ther 
in writing, and he chose to answer them orally. In telegrams sent 
to respondent and Caponi on July 28, 1947, with respect to payment 
for the grapes, complainant sets forth his alleged understanding with 
Caponi as to the extent of protection granted. 

The weight of the evidence supports respondent’s position regard- 
ing the post-contractual agreement of the parties. If complainant had 
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in fact denied the terms of Caponi’s telegram of July 8 and respond- 
ent’s telegram of July 9, in his telephone conversations with Caponi 
on July 9, it is difficult to believe that Caponi would wire his principal 
early on July 10 advising it to handle the grapes the “best way.” It 
is also difficult to believe that complainant would make no denial, 
written or otherwise, directly to respondent that the arrangements as 
stated in its telegram of July 9 were correct. It is concluded that 
complainant agreed to protect respondent against loss due to condi- 
tion and quality of the grapes in this shipment. 

Respondent commenced selling the grapes from the car on July 9 
and made the last sales on July 18, 1947. The account sales, which 
is attached to the formal complaint and which was received in evi- 
dence, by reference, at the hearing, discloses gross proceeds of $2,- 
807.10. From this amount is deducted $1,415.07 for carrier charges 
and other expenses including “Handling $75” and “Federal Inspection 
$5,” leaving net proceeds of $1,392.03. On or about July 28, 1947, the 
account sales and a check for $1,392.03 were forwarded to complainant. 
The check was returned by complainant who demanded full payment. 

Complainant contends in his brief that respondent was negligent in 
the disposition of the grapes. At the oral hearing, respondent’s wit- 
nesses testified with respect to the handling of the grapes. Max Ram- 
boff testified that due to the lack of uniformity of quality it was 
necessary to sell the lugs on an individual basis, and that in their 
judgment they handled the shipment in such a way as to obtain the 
best possible return on it, and that if the carload had been sold at 
auction, or in a hurry for whatever price could be obtained, the re- 
turns would have been far less. The only evidence before us with 
respect to the reasonableness of respondent’s handling of the ship- 
ment is that presented by respondent. It may be conceded that the 
protection agreement was not intended to protect respondent from 
losses resulting from its own negligence. Complainant had the bur- 
den of proving that all or a part of the loss in this case was due to 
such negligence. Complainant has failed to sustain that burden. It 
is concluded that the grapes were disposed of by respondent as 
promptly as possible under the circumstances and for the best prices 
obtainable, and that the loss on the shipment was not enhanced by any 
act or omission on the part of respondent. 

Respondent is liable to complainant for the gross proceeds of $2,- 
807.10 less the expenses shown on the account sales for carrier and 
terminal charges, and cartage of $1,335.07, or $1,472.03. Charges for 
overhead or sales commission would not be proper expenses. It is pos- 
sible that the item of “Handling” may come within one of these cate- 
gories and, therefore, it is not allowed. The item of “Federal In- 
spection” is not allowed because it is an expense of obtaining evidence. 
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Respondent’s failure to pay complainant the $1,472.03 is a violation 
of section 2 of the act. Reparation should be awarded complainant 
in that amount. The facts should be published. 

Complainant does not mention in his brief the protection agreement. 
His contentions are that the basis of sale was “rolling acceptance final” 
and that the grapes were in suitable shipping condition. In view of 
the protection agreement these contentions are not pertinent and, 
therefore, have not been discussed. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,472.03, with interest thereon at the 
rate of 5 percent per annum from August 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2598) 


Mo-Bo Propucre Company v. Sreway Propuce Disrriputors, Ino. 
PACA Doe. No. 5428. Decided October 18, 1950. 


Failure to Account—Default 


Where complainant alleged that it consigned a truckload of peppers, squash, and 
eggplant to respondent to be sold for complainant's account and that re- 
spondent has not made an accounting, and where respondent has not filed 
an answer, held, respondent’s failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint, and its failure to make an 
accounting to complainant is a violation of the act for which complainant 
should be awarded reparation in the sum of the net proceeds realized from 
sale of the produce.* 


Mo-Bo Produce Co. of Pompano Beach, Florida, complainant pro se. Mr. BE. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). In- 
formal complaint was received June 1, 1950. Formal complaint was 
filed July 24, 1950, alleging that respondent failed to pay the net 
proceeds of $703.85 realized on a truckload of peppers, squash, and 
eggplant consigned to respondent, on or about April 11, 1950, to be 
sold for complainant’s account. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant August 26, 1950. On August 25, 1950, copies of the report 
of investigation and the formal complaint were served upon 
respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8 (c) of the rules 
of practice, failure to file an answer would constitute a waiver of oral 
hearing and an admission of the facts alleged in the complaint. 
Respondent did not file an answer. The issuance of an order is 
therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Moe Boris and Helen 
Fine, trading as Mo-Bo Produce Company, whose address is Pompano 
Beach, Florida. 

2. Respondent, Seeway Produce Distributors, Inc., is a corporation, 
whose address is Menands Market, Menands, New York. At the time 
of the transaction complained of herein respondent was licensed 
under the act. 

3. On or about April 11, 1950, in the course of interstate com- 
merce, complainant consigned to respondent, to be sold for complain- 
ant’s account, a truckload of produce consisting of 172 baskets of 
peppers, 35 baskets of acorn squash, and 38 baskets of eggplant. 

4. The produce consigned was shipped by truck from Pompano 
Beach, Florida, to respondent in New York. 

5. Upon arrival of the shipment at destination respondent accepted 
and sold the produce for the account of the complainant for the 
following amount: 
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6. Respondent has not paid complainant the net proceeds of $703.85, 
or any part thereof. 

7. Informal complaint was received June 1, 1950, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes 
a waiver of oral hearing and an admission of the facts alleged in the 
complaint as provided for in the rules of practice (7 CFR 47.8 (c)). 
The record discloses that on or about April 11, 1950, in the course of 
interstate commerce, complainant consigned to respendent, to be sold 
for complainant’s account, 172 baskets of peppers, 35 baskets of acorn 
squash, and 38 baskets of eggplant; that the produce was shipped in 
interstate commerce to respondent; that respondent accepted and sold 
the produce for complainant’s account; that respondent has not ren- 
dered an account of sale; and that respondent has not paid the net 
proceeds realized on the sale thereof to complainant. It further ap- 
pears that, after the informal complaint was received in this proceed- 
ing, a representative of the Regulatory Division of the Fruit and 
Vegetable Branch visited respondent corporation and examined its 
sales records. The investigator found a prepared account of sale made 
out to complainant which showed net proceeds of $703.85. Due to 
respondent’s failure to assign a lot number or other identifying mark, 
it was difficult to accurately determine the amount for which the con- 
signment was sold. Examination of all sales tickets, however, showed 
average returns closely in line with the prices shown on the account 
sales. Also, quotations furnished by the New York State Department 
of Markets showed the prices on the account sales to be within the 
range of these quotations. It seems reasonable to believe, therefore, 
that the account sales prepared is substantially correct. 

An officer of the respondent corporation advised the Department’s 
investigator that the respondent was financially unable to pay com- 
plainant the net proceeds of $703.85. 

Respondent’s failure to pay promptly the amount due in connection 
with the transaction is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $703.85, with inter- 
est, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $703.85, with interest thereon at the 
rate of 5 percent per annum from May 1, 1950, until paid. 
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The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 





(No. 2599) 
PACA Doc. No. 5157* Decided October 24, 1950. 


Dismissal—Evidence—Burden of Proof—Shortages 


Where complainant-buyer claimed substantial shortages in four cars of onions 
- purchased from respondent which arrived at destination with original seals 
intact, and the record shows that the delivering carrier unloaded the onions 
and delivered them to complainant “when ordered,” that the onions remained 
in the possession of the railroad carrier for periods ranging from about 5 
days to almost a month, and there is nothing to show what method the 
carrier employs to safeguard the produce in its possession, it is held, that 
complainant’s evidence is insufficient to sustain the burden of proof resting 
upon complainant to establish that respondent failed to deliver at destina- 
tion point the number of bags of onions shown on invoices, and the complaint 
should be dismissed.** 


Evidence—Shipper Not Liable for Loss after Unloading Produce 


Where respondent-shipper testified, in an action for damages for short shipment 
of onions, that all the cars were loaded by elevator, using Veeder-Root 
counters, which automatic counters have been highly successful for 2 years, 
and submitted affidavits and oral testimony of growers and loaders to the 
effect that there were no shortages when the cars were sealed for shipment, 
and it appears that complainant left the onions in possession of the railroad 
carrier for some time after they were unloaded, it is held, that respondent 
cannot be held liable for any loss which may have occurred after the onions 
were removed from the cars.** 


Messrs. Bernstein, Weiss, Tomson, Parter d Hammer, of New York, New York, 
for complainant. Mr. Bennett O. Knudson, of Meighen, Knudson, Strutz 
& Peterson, of Albert Lea, Minnesota, for respondent. Mr. John E. Croak, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499 a e¢ seqg.). A 
formal complaint was filed on June 16, 1949, in which it is alleged that 
during January 1948, respondent sold to complainant 5 carloads of 

*As explained in Prefactory Note, the identities of the parties are not disclosed.—EKd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 


FE RYN 


: 
5 
; 








ions 
eals 
ions 
ned 
it 5 
the 
hat 
ting 
ina- 
1int 


ent 
oot 
irs, 
the 
ont, 
ad 
ent 
ons 


rk, 
utz 
ak, 


ral 
A 
at 


of 


Ed. 
ind 





9 A. D. PACA DOC. NO. 5157 1239 


onions, packed 50 pounds to the sack, at an agreed price of $4.20 per 
sack, delivered at * * *; that thereafter respondent shipped 
from loading pointsin * * *, in interstate commerce, to complain- 
antat * * *, 5carsof onions purported to contain 800 sacks each ; 
that the complaint pertains to 4 of the shipments for which respondent 
drew drafts upon complainant for 3,200 sacks of onions, which drafts 
were paid by complainant; that complainant received from the 4 cars 
a total of 3,073 sacks instead of 3,200 sacks, or a short shipment of 
127 sacks; that the fair and reasonable market value at destination of 
the onions contained in the 4 cars, numbered PFE 62298, PFE 42244, 
SFRD 35917, and URTX 16816, were $5.52, $5.23, $5.56, and $4.75 per 
sack, respectively ; and that respondent, therefore, owes complainant 
$655.52, no part of which has been paid. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent by regis- 
tered mail on June 24, 1949. A copy of the report of investigation was 
served upon complainant on June 22, 1949, 

Respondent filed an answer to the complaint on July 22, 1949, 
admitting the sale of the onions in controversy at the agreed price of 
$4.20 per sack deliveredat * * *, and admitting that drafts made 
payable for a full shipment of 3,200 sacks of onions in the 4 cars were 
paid by complainant. The respondent specifically denies that, at the 
time the 4 carloads of onions in controversy were shipped, any of the 
said cars contained less than 800 sacks of onions, and denies all other 
material allegations of the complaint. 

An oral hearing was held at * * *, on April 14, 1950. Com- 
plainant was not represented at the hearing. Respondent was repre- 
sented by Bennett O. Knudson of Meighen, Knudson, Sturtz and Peter- 
son, Albert Lea, Minnesota. The deposition of * * *, _ traffic 
manager for complainant, was received in evidence on behalf of the 
complainant. The oral testimony of seven witnesses was heard on 
behalf of respondent. Complainant filed a brief. Respondent filed 
proposed findings of fact, conclusions, and order. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * *, doing busi- 
ness under the name of * * * of * * * whose post office 
addressis * * *, 

2. Respondent, * * *, is a corporation whose post office address 
is * * *, Atthe time of the transaction involved herein, respond- 
ent was licensed under the act. 

3. During the month of January 1948, respondent contracted to 
sell and complainant to purchase, in the course of interstate commerce, 
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5 carloads of Minnesota Yellow Globe onions, packed 50 pounds to the 
sack, at an agreed price of $4.20 per sack, delivered at * * *. 

4. Respondent shipped to complainant at * * * from loading 
points at or in the vicinity of * * *, 5 carloads of onions, the 4 
shipments here involved being in cars numbered PFE 62298, PFE 
42244, SFRD 35917, and URTX 16816. Respondent drew drafts on 
the complainant for 3,200 sacks of onions in these 4 cars and com- 
plainant paid the drafts. 

5. The four cars of onions referred to in finding of fact 4 arrived 
at destination in January 1948 with the original seals placed on them 
by the originating carrier intact. 

6. The 4 cars were unloaded by the New York Central Railroad, the 
delivering carrier, on Pier 17, and delivery of the onions was made 
to complainant when ordered. The New York Central Railroad de- 
livered to complainant 780 sacks of onions from car PFE 62298, 760 
sacks of onions from car PFE 42244, 764 sacks of onions from car 
SFRD 35917, and 769 sacks of onions from car URTX 16816, or a 
total of 3,073 sacks of onions from the 4 cars, 

7. Informal complaints were filed on August 23 and 30, 1948, which 
were within 9 months from the time the alleged cause of action 


accrued. 
CONCLUSIONS 


In this case complainant seeks to recover from respondent the 
damage sustained as a result of shortages in 4 cars of onions shipped 
by respondent to complainant at * * *. Complainant was in- 
voiced for 800 sacks of onions per car, or a total of 3,200 sacks, and 
paid complainant the full invoice price. Complainant’s evidence 
consists of the deposition of its traffic manager, * * *, who veri- 
fied the number of sacks of onions received from the carrier, being a 
total of 3,073, and testified concerning the “normal procedure” of the 
railroad carriers relative to the unloading of cars and the checking of 
their contents. In addition, there is attached to the report of investi- 
gation a letter addressed to the respondent by the Department, stating 
that an investigator for the Department examined the records of the 
New York Central Railroad, the delivering carrier, and that these 
records show the cars in question arrived at New York with the seals 
that were placed on them by the originating carrier, that the onions 
were unloaded from the cars onto Pier 17 by the railroad, and that 
the total amounts listed on the railroad checker’s tally sheets as having 
been unloaded corresponded with the number of packages subse- 
quently delivered to and receipted for by complainant. 

Respondent contends that it shipped 800 sacks of onions in each of 
the 4 cars in controversy and submits affidavits, in addition to the 
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oral testimony, of the growers and loaders of the onions to substan- 
tiate its contention. * * *, a grower, testified that he has been 
growing onions at * * * — since 1930; that on January 7, 1948, 
car PFE 62298 was loaded with onions and was shipped on the same 
date; that he personally superintended the loading of this car of 
onions and “know of my own knowledge that at the time the car was 
sealed that it contained 800 bags and that there was no shortage.” 
* * * further stated that during all the years he has been loading 
and shipping onions, there has never been a claim or contention that 
he underloaded any cars, except in one instance where the seal of the 
car was broken upon arrival at destination. 

* * * testified that he has been a grower and shipper of onions 
for the past 25 years. He stated that he purchased and resold the 
onions in car PFE 42244 to respondent; that before this car was 
sealed he personally made inspection of its contents and “know of 
my own knowledge that there were 800 sacks in the car at the time 
that it was sealed.” He stated that he has been superintending the 
loading of cars of onions since 1923 for shipment from * * *, 
and that, “My experience has taught me during these years that it is 
extremely important in making shipments of onions and other vege- 
tables to check accurately quantities at the time of shipment.” He 
further states that, “During my long experience I have never per- 
mitted a car to be sealed until I have made previous inspection of its 
contents, not only as to quality but as to quantity.” 

* * * testimony was that he superintended the loading of all 
the onions of one grower, * * * during the 1947-1948 season, 
including those loaded in car SFRD 35917 and sold to respondent. 
He described the manner of loading this car and stated that he is 
certain this car contained the full 800 sacks of onions and that “there 
could be no mistake as to the number of sacks.” He stated that 
there has never been any complaint made of any shortage in any car 
of onions that he has loaded. 

* * * another grower, stated that he has been engaged in the 
growing of onions for 23 years; that he knows that car URTX 16816 
was loaded with onions on January 10, 1948, and that it was shipped 
out on the same date. He said, “I personally inspected the car after 
it was loaded and immediately prior to the sealing of the car, and 
personally counted the number of sacks in the car and know that 
at the time it was sealed that it contained 800 sacks.” * * * 
further stated that, “At no time during my experience as a grower 
and shipper have I ever permitted a car of onions to be sealed for 

shipment unless I personally made inspection thereof and count im- 
mediately prior to the sealing of the car, and no time during my 
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experience have I ever had any claim made by a consignee of a ship- 
ment that a car of onions shipped by me was ever more than one bag 
short.” 

The sole question for determination in this case is whether com- 
plainant has, by a preponderance of the evidence, established that 
respondent failed to deliver in each of the 4 cars 800 bags of onions, 
or a total of 3,200 bags. Complainant, of course, has the burden of 
proof to show that the respondent was responsible for the shortages 
claimed. We have for consideration the shipper’s loading count, 
which shows 800 bags loaded in each of the cars in controversy, against 
the delivering carrier’s unloading check, showing shortages ranging 
from 20 to 40 sacks. We have no doubt that complainant received 
only 3,073 bags of onions instead of 3,200, as alleged, and we have no 
reason to question the carrier’s satement that the cars arrived at 
* * * with the original seals intact. Complainant’s traffic man- 
ager stated in his deposition testimony that the cars were unloaded 
by the railroad company and the onions were delivered to complain- 
ant “when ordered.” The record indicates that after the seals were 
broken and the cars were unloaded, the onions remained in the pos- 
session of the carrier for periods ranging from about 5 days to almost 
a month. What method the carrier employs in safeguarding the 
produce in its possession is not entirely clear. There appears in the 
record a reference to a police report bearing date of January 29, 1948, 
which reads in part as follows: 

“At 8:00 a. m. on rechecking the above car consigned to * * *, 2 50# 

bags onions were missing from the pier. At 5:00 p. m. 1/28/48 346 bags were 
left in Section 65 & 67/17 in good order. Night delivery clerk shows delivery 
of only 344 bags to truckman, 2 bags short. Car was unloaded on 1/27/48 and 
1/28/48 and checked 29 bags short. Consignee’s truckman, night checkers and 
patrolman could not account for the shortages.” 
This indicates that pilfering could have occurred to cause the short 
delivery of onions, and in this particular instance did occur, at least 
to the extent of 2 bags of onions. It appears that the railroad at one 
time was willing to pay a part of the shortage claim. A letter from 
the New York Central Railroad, signed by * * * and bearing 
date of July 21, 1949, is attached to the deposition of complainant’s 
traffic manager as Exhibit “A.” This letter refers to 2 of the cars in 
question and reads in part as follows: 

“In both instances we have a shippers loading check versus carriers unloading 


check. Under such circumstances it is our thought that an amicable disposition 
of these claims is upon a 50% basis. We await your authority to so amend 


them.” 
Respondent was bound, under the contract, to deliver 3,200 bags 
of onions in these 4 cars at * * *. The oral testimony and veri- 
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fied written statements of the growers and loaders of the onions sub- 
mitted by respondent is convincing evidence that the cars at the time 
of shipment contained the number of bags of onions shown on the 
invoices. In addition, respondent states that all the cars were loaded 
by elevator, using Veeder-Root counters. He stated that these auto- 
matic counters have been used by respondent for 2 years and that 
there has never been a shortage when the cars arrived under the 
original seals. If respondent loaded and shipped 800 sacks of onions 
in each of these cars, its responsibility ended at the time the seals 
were broken on the cars of onions. If complainant chose to use the 
railroad company as a storage house for the onions until such time 
as it needed them, certainly respondent cannot be held liable for any 
loss which may have occurred after the onions were removed from 
the cars. In any event, complainant’s evidence is insufficient to sus- 
tain the burden of proof resting upon complainant to establish that 
respondent failed to deliver 3,200 bags of onions in the 4 cars in 
question at * * *, Accordingly, the complaint herein should be 
dismissed. 
ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2600) 
PACA Doc. No. 5313.* Decided October 24, 1950. 


Dismissal—Settlement between Parties 


Where complainant sent to the Department a letter advising that its claim 
had been settled and that the proceeding be closed, the complaint is 
dismissed. 

Complainant pro se. Mr. John H. Machado, of San Jose, California, for re- 
spondent. Mr. David 8. Kaplan, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seq.). 
Formal complaint was filed January 9, 1950, for the recovery of 
damages allegedly sustained as the result of respondent’s failure to 
deliver a carload of frozen apricots which complainant had con- 


*As explained in Prefactory Note, the identities of the parties are not disclosed.—Ed. 


917053—50——6 
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tracted to purchase from respondent during April 1949. In an 
answer filed April 10, 1950, respondent denied liability to complain- 
ant and requested an oral hearing. 

By letter dated October 3, 1950, complainant advised the De- 
partment that its claim had been amicably settled and that the 
proceeding be closed. In view of the foregoing, the complaint is 
hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2601) 
PACA Doc. No. 5403.* Decided October 24, 1950. 


Dismissal—Settlement between Parties 


Where complainant notified the Department that the controversy has been 
settled and requested withdrawal of its complaint against respondent, 
the complaint is, accordingly, dismissed. 

F. H. Hogue Company, of Yuma, Arizona, complainant pro se. Mr. John A. 
Duncan, of Detroit, Michigan, for respondent. Mr. John T. Pearson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seq.). 
An informal complaint was filed on June 28, 1949, and the formal 
complaint was filed on December 20, 1949, for the recovery of an 
unpaid balance of the contract purchase price of four carloads of 
lettuce. Respondent filed an answer denying any liability to com- 
plainant, contending that the lettuce in question failed to meet con- 
tract requirements and was sold for the account of complainant to 
whom an accounting has been rendered and payment made 
accordingly. 

On October 16, 1950, a letter was received from complainant stat- 
ing that the controversy had been settled and requesting dismissal 
of its complaint in this proceeding. Accordingly, the complaint 
filed herein is dismissed. 

Copies hereof shall be seved upon the parties. 


*As explained in Prefactory Note, the identities of the parties are not disclosed.—Ed. 
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Witit1am Turtno Company v. Dan Storey. PACA Doc. No. 5148. 
Decided October 25, 1950. 


Failure to Pay Balance of Purchase Price 


‘Where complainant sought to recover the balance of the purchase prices of 
four lots of onions allegedly sold to respondent at specified prices and 
respondent contended that the amounts paid were those agreed upon with 
complainant’s salesmen after delivery of the onions, held, that the four 
lots were sold at specified prices; that the salesman did not authorize 
reduced prices; that a portion of one lot was accepted back by complain- 
ant because of small size and respondent properly deducted from his re- 
mittance the expenses incurred, and that reparation should be awarded 
complainant for the balance of the purchase price of the other three lots. 


Acceptance of Check as Not Constituting Accord and Satisfaction 


In the absence of an honest dispute, the acceptance of a check marked “receipt 
in full” for less than the purchase price does not constitute an accord 
and satisfaction. 


Mr. Alfred 0. Turino, of New York, New York, for complainant. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 499a et seq.). 
Formal complaint was filed June 2, 1949, alleging failure on the part 
of respondent to pay complainant the balance of the agreed purchase 
prices of four lots of imported Chilean onions sold to respondent 
during April and May 1948. A copy of the formal complaint and 
a copy of the Department’s report of investigation were served upon 
respondent by registered mail on June 21, 1949. On the same day 
a copy of the report of investigation was similarly served upon 
complainant. 

Respondent filed an answer on July 8, 1949, alleging that he agreed 
to purchase large size onions from complainant during April 1948, at 
market prices. It is also alleged in the answer that the four lots of 
onions were not of the size contracted for; that complainant’s em- 
ployee advised respondent to dispose of the onions and the price would 
be adjusted ; and that respondent paid complainant in full the existing 
market prices for the produce delivered. 
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A hearing was held at Philadelphia, Pennsylvania, on February 28, 
1950, at which both parties were represented by counsel. The record 
consists of the oral testimony of two witnesses; the deposition testi- 
mony of three witnesses; the Department’s report of investigation; 
and a total of 24 exhibits received in evidence, 16 of which were offered 
by complainant and 8 by respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, William Turino Company, is a partnership com- 
posed of Michael Turino and William Turino, whose address is 180 
Park Place, New York, New York. 

2. Respondent, Dan Storey, is an individual whose business address 
is 414 Fruit Trade Building, Dock and Granite Streets, Philadelphia, 
Pennsylvania. At the time of the transactions complained of herein, 
respondent was licensed under the act. 

3. On or about April 22, 1948, in the course of interstate commerce, 
complainant contracted to sell to respondent 536 crates of imported 
Chilean “Spanish Type” onions at an agreed price of $6.25 per crate, 
or a total of $3,350, f. o. b. New York City. Onions meeting the con- 
tract specifications were delivered to respondent’s truck. Respondent 
accepted the onions and paid complainant $3,216. Respondent has 
failed to pay the balance of $134. 

4, On or about April 23, 1948, in the course of interstate commerce, 
complainant contracted to sell to respondent 333 crates of large size 
imported Chilean “Spanish Type” onions, at $6.25 a crate f. o. b. 
New York City. Complainant delivered to respondent’s truck 201 
crates of large size onions and 132 crates of smaller size onions. Re- 
spondent transported the onions to Washington, D. C., before the 
mistake in size was discovered. On or about May 3, 1948, respondent 
returned the 132 crates of small size onions which complainant ac- 
cepted. For the 201 crates accepted, respondent paid complainant 
$6.25 per crate, less $150.75, the cost of transporting the 132 crates 
from New York City to Washington and return, or a total of $1,105.50. 
No further amount is due from respondent to complainant. 

5. On or about April 24, 1948, in the course of interstate commerce, 
complainant contracted to sell to respondent 300 crates of imported 
Chilean “Spanish Type” onions at an agreed price of $6.25 per crate, 
or a total of $1,875 f. o. b. New York City. Onions meeting the 
contract specifications were delivered to respondent’s truck. Respond- 
ent accepted the onions and paid complainant $1,800, leaving a balance 
due of $75. 

6. On or about May 27, 1948, in the course of interstate commerce, 
complainant contracted to sell to respondent 350 crates of imported 
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Chilean “Spanish Type” onions at an agreed price of $3.85, f. o. b. 
New York City. Only 300 crates of onions meeting the contract speci- 
fications were delivered to respondent’s truck. Respondent accepted 
the shipment and paid complainant $900. Respondent failed and re- 
fused to pay the balance of $255. 

7. Informal complaint was filed November 1, 1948, which was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


This proceeding involves four truckloads of onions received by re- 
spondent from complainant at the latter’s place of business and there- 
after transported in respondent’s trucks in interstate commerce. 
Complainant alleges in the formal complaint that each of the ship- 
ments was received by respondent pursuant to a contract of sale en- 
tered into with Thomas Dougherty, a broker of New York City, who 
was acting in the capacity of a salesman for complainant. It is al- 
leged further by complainant that respondent paid the agreed pur- 
chase prices less unauthorized deductions totaling $614.75. Respond- 
ent contends that he did not contract to purchase the first lot of onions 
prior to shipment; that he contracted to purchase the next three lots 
but only in the last transaction was a specific price agreed upon; and 
that the amounts paid complainant for each of the four lots was au- 
thorized by Dougherty after shipment. 

The first transaction occurred on or about April 22, 1948. At the 
oral hearing Joseph M. Turino, the office manager and a salesman of 
complainant, submitted in evidence various office records pertaining 
to the transaction. The first is an undated sales ticket, numbered 
8784, which indicates the sale to respondent of 536 crates of onions 
at $6.25 per crate. While the ticket is not signed, Turino identified 
the handwriting as that of Dougherty. According to Turino, the 
sales ticket is filled in by the salesman at the time the sale is made to 
the buyer. The second exhibit is a white delivery ticket, with carbon 
copies on pink and yellow paper, which is numbered 40598 and dated 
April 22, 1948. It is said that such ticket is made up to show the 
exact quantity delivered to the purchaser. The ticket in question 
shows 536 crates of onions at $6.25 per crate sold to respondent. The 
third exhibit is a copy of the invoice sent to respondent. It contains 
the same number, date, and terms set forth on the delivery ticket and 
is said to have been copied from such ticket in accordance with their 
office procedure. 

Respondent denied purchasing the onions from complainant. He 
testified that at the time in question he had three trucks in New York 
City to pick up onions which he had ordered from Sam Jacobson ; that 
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when the trucks returned to Philadelphia he was surprised to find 
one truck loaded with complainant’s onions; and that the driver said 
Dougherty insisted on loading the truck with complainant’s onions. 
Respondent testified further that he agreed with Dougherty to keep 
the shipment and pay $6 per crate for them. 

Dougherty testified by way of deposition that the onions in all four 
transactions were ordered by respondent who was informed of the 
quantities, size, and price. The witness testified further that he did 
not authorize respondent to dispose of any onions or promise the price 
would be adjusted accordingly. On cross-examination, Dougherty 
answered in the negative in response to the questions “Is it not true 
that invoice 40598 was not ordered by Dan Storey?” and “Is it not 
true that complaint was made to you each time a bill was received as 
to the price being charged ?” 

Respondent sent to complainant on May 4, 1948, a check for $6,286.38 
and a statement reading “Your invoice No. 40598. Deducting 25 cents 
per crate $3,216.00” The check and the statement also covered other 
transactions not involved here. This appears to have been the first 
written communication from respondent to complainant subsequent 
to April 22. It may be noted that respondent neither denied ordering 
the onions nor offered any explanation for the deduction, such as size 
or condition, or because Dougherty authorized a deduction. There 
is no doubt about complainant’s position at that time. On May 5, 
1948, complainant sent to respondent a letter in reply stating “. . . 
our price was and is $6.25 per crate. Therefore, we would greatly 
appreciate an additional check for $134.00.” Apparently, respondent 
was not too sure that a deduction had been authorized by Dougherty, 
as illustrated by its reply to a letter wherein complainant attempted 
to effectuate a settlement of this transaction as well as the three sub- 
sequent transactions yet to be considered. In this reply dated August 
31, 1948, respondent stated “Enclosed find check in the amount of 
$134.00. In going over your letter and statements the only one I think 
you might be right on is the 536 crates at 25 cents per crate, which 
the enclosed check covers—that is the only item I have any doubt 
about ...” The enclosed check bearing the inked legend “Payment 
in full” was never presented for payment by complainant for fear that 
it might be considered as settlement of its other three claims. That 
check is attached to the formal complaint in the file. 

The evidence is not as clear and complete as it could have been. 
This is true as to Turino’s testimony relative to the various exhibits 
and also the testimony of Dougherty. Nevertheless, on the basis of 
the evidence as a whole, it is concluded that the parties entered into a 
contract on or about April 22, 1948, for 536 crates of onions at $6.25 
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per crate and that this contract was not subsequently modified as to 
price or other terms by complainant or Dougherty. 

The second transaction occurred on or about April 23, 1948. At 
the hearing Turino submitted the delivery ticket and a copy of the 
invoice sent by complainant to respondent. Both are dated April 23, 
1948, and numbered 40766, and set forth the following: 


1a arte Cullie Onions at $6.20 .W 4. oo ee eee $831. 25 
San cata: Clitle Oiiomie at SONG se osc oe ese tose eS eane $1, 150. 00 


1, 981. 25” 


Turino testified that these documents were incorrect and should 
have read 200 crates at $6.25 each and 133 crates at $5.75, or a total of 
$2,015.25. A letter from complainant to the Department, which letter 
is in the report of investigation, states that a bill was sent to respond- 
ent for the additional amount of $34. 

Further facts show that on April 23, 1948, respondent contracted to 
sell Geo. D. Deoudes Co., Inc., of Washington, D. C., 335 boxes of 
onions, sizes 36 to 48, at $6.75 delivered. Respondent testified that the 
onions purchased from complainant were sent directly to the Geo. D. 
Deoudes Co., Inc. Jimmie G. Deoudes, vice president of that com- 
pany, testified by deposition that the onions received on April 24 from 
respondent consisted of 203 boxes of sizes 36 to 48 and 132 boxes of 
sizes 96 and smaller, and that the 132 crates were returned to respond- 
ent. There is no dispute between complainant and respondent that 
complainant thereafter took back from respondent the 132 crates. 
On May 3, complainant sent to respondent a credit slip for 132 crates 
returned at $5.75 each, or a total of $759. On May 7, 1948, respondent 
sent to complainant a check for $1,105.50, which is $5.50 each for 201 
crates received. An attached memorandum acknowledged the receipt 
of the original invoice and the credit slip for 132 returned crates and 
stated “We are only remitting $5.50 because these were delivered to 
us in error and, therefore, we had the extra trucking. We actually 
only got $5.50 out of this. We trust this will be satisfactory to you.” 

It appears to be complainant’s contention that the initial contract 
entered into orally between Dougherty and respondent was for 201 
crates of large onions at $6.25 and 132 crates of small onions at $5.75. 
Respondent testified that he contracted for large onions only but that 
he failed to recall whether Dougherty told him the price. The fact 
that respondent resold the onions as being all of large size and that 
complainant accepted back the smaller size onions would seem to indi- 
cate that the initial contract was for 333 crates of large size onions. 
The evidence also indicates that the agreed price for the large onions 
was $6.25 per crate. 
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As to the 201 crates of large size onions received, respondent is 
liable for the purchase price of $6.25 per crate, or $1,256.25. If the 
132 crates of onions delivered to respondent were of a size smaller than 
that ordered we see no reason why respondent should not be allowed to 
recoup for any expense necessarily incurred in returning them. At 
the oral hearing, respondent testified that the cost of transportation 
from New York City to Washington and return was $1.20 per crate 
or $158.40 for the 132 crates returned. Respondent actually deducted 
$150.75. In the absence of any other evidence, we accept respondent’s 
first estimate of $150.75. Since complainant has received the purchase 
price for the 201 crates, less the damage sustained by respondent, it is 
entitled to no more. 

In the third transaction, complainant sent to respondent Invoice 

‘ No. 40767 showing a sale to respondent of 350 crates of Chile onions 
at $6.25 for a total of $2,187.50. In addition to the invoice, Turino 
introduced in evidence the delivery ticket which contains the same 
information. The actual number of crates received by respondent was 
300. Respondent sent to complainant payment at the rate of $6 per 
crate. An attached memorandum dated May 7 states: 

“Your invoice 40767 dated 4/24/48 
Your invoice calls for 350 erts. Chile Onions at $6.25 
We received 300 erts. Chile Onions at $6.00_...._-________________--_ $1800. 00” 

Respondent testified that no price was initially agreed upon; that 
Dougherty agreed to the price of $6 per crate after the onions were 
received ; and that the memorandum and payment were sent to com- 
plainant accordingly. There is no testimony on the part of respond- 
ent that he complained of the size, quality, or condition of the onions. 
Both respondent and Turino testified that a price is generally agreed 
upon at the time a sale is entered into. The memorandum does not 
refer to any subsequent agreement as to price. Complainant imme- 
diately protested in its letter of May 10, 1948, and insisted on the price 
of $6.25. The evidence, including the testimony of Dougherty, estab- 
lishes in our opinion that the agreed contract price was $6.25. Re- 
spondent has failed to prove that Dougherty subsequently authorized 
a reduction in price or that Dougherty had the authority to do so. 
There is due and owing from respondent to complainant $75, the dif- 
ference between the purchase price of 300 crates at $6.25, or $1,875, 
and the payment of $1,800. 

The last transaction occurred on or about May 27, 1948. Respond- 
ent admits that it agreed to purchase 300 crates of large onions at 
$3.85 each, for a total of $1,155. Respondent received the onions, 
unloaded them, and sent them to various stores. Respondent testi- 
fied that he then complained to Dougherty of the small size and heavy 
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decay ; that Dougherty said “Go ahead and sell them and let me know 
what you want to pay for them;” and that they subsequently agreed 
upon a price of $3 per crate. While Dougherty testified that he had 
no recollection of receiving a complaint from respondent as to size, 
he admitted that several days after respondent had received and dis- 
posed of the major portion of the last lot, respondent remarked that 
the onions “were not up to our usual good stock.” Here again it is 
pertinent to point out that Dougherty denied in his deposition that he 
agreed to adjust the price. 

During the Department’s investigation of the informal complaint, 
a personal investigation was made by W. H. Steinbauer, Marketing 
Specialist. His report, which is part of the Department’s report of 
investigation, states with respect to the last shipment: 

“Respondent stated that this shipment checked out 36 crates 96s; that com- 
plainant’s salesman, Tom Dougherty, stated by phone the onions were of large 
size, but the shipment actually arrived with many small sizes which respondent 
could not use. Under the circumstances, respondent stated that he -took a credit 
of 85 cents per crate or $255. On this shipment, respondent stated that he 
phoned Dougherty who requested that respondent sell the onions and stated that 
a price adjustment would be made.” 

Since respondent received and accepted the onions he is liable for 
the agreed purchase price unless he can prove that damages were sus- 
tained by reason of a breach of contract on the part of complainant or 
that the parties subsequently agreed to a reduced price. Respondent 
offered no evidence at the hearing to show the percentage of onions 
affected by decay or the number of crates which contained onions of a 
size smaller than contracted for. Nor did respondent offer any esti- 
mate of damages. The evidence is in conflict with respect to the 
alleged subsequent agreement reached between Dougherty and respond- 
ent for a reduced price. It is concluded that respondent failed to sus- 
tain the burden of proof as to his two defenses. It follows that re- 
spondent is liable to complainant for $255, the balance of the agreed 
purchase price. 

In his brief respondent argues that there was an accord and satis- 
faction as to complainant’s four claims because the four checks for- 
warded to and cashed by complainant contained in the upper left hand 
corner of the printed paragraph: 


“This voucher check is issued in payment of the items as per statement follow- 
ing. The endorsement of payee on the back will constitute a receipt in full. If 
incorrect to be returned.” 

The first and third checks were sent in connection with the corres- 
ponding transaction. We do not consider the second check here since 
the respective transaction has been disposed of in respondent’s favor on 
another ground. At the time these checks were received and cashed. 
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no dispute existed between the parties. In the absence of an honest 
dispute there can be no accord and satisfaction. The mere fact that a 
check is for an amount less than the purchase price does not constitute 
a dispute. In addition, the third check contained no statement in the 
space provided. The fourth check contained the statement in ink 
“5/28/48 300 cts. onions at $3.00. $900.00.” While respondent did 
complain of these onions to Dougherty shortly after they arrived, we 
do not find that respondent denied or disputed owing the full purchase 
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price. The check is dated June 21, 1948, and was cashed the following | 
day. It does not appear that a dispute existed at the time the check | 
- was cashed. Furthermore, in August the parties were still consider. | 


ing settlement of the four transactions. 


There is due and owing complainant from respondent in connection | 


with the first transaction $134; the third transaction $75; and the 
fourth transaction $255. Respondent’s failure to pay these amounts 
constitutes a violation of section 2 of the act. Reparation should be 
awarded complainant in the total amount of $464. The facts should 
be published. 

ORDER 


OR SATIN Rae: 


Within 30 days from the date of this decision, respondent shall pay | 
to complainant, as reparation, $464, plus interest thereon at the rate of | 


5 percent per annum from June 1, 1948, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 





(No. 2603) 
PACA Doc. No. 5009* Decided October 25, 1950. 


Dismissal—Failure to Give Notice of Defect of Commodity within Reasonable 
Time under Law of California 


Where complainant-purchaser of several lots of frozen asparagus, under contracts 
performed in the State of California, admits that it was put on notice, two 
or three months after delivery of the commodity, that the frozen asparagus 
was not of the quality required by the contracts, yet failed to complain to 
the seller of the alleged breach until more than six months after delivery, 
held, such delay in giving notice is unreasonable, and under the law of 
California and the Uniform Sales Act, the delay relieved respondent-seller 
of liability for the alleged breach, and therefore the complaint should be 
dismissed.** 

*As explained in Prefactory Note, the identities of the parties are not disclosed.—EKd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Effect of Failure to Give Notice of Defect of Commodity within Reasonable 
Time under Law of Kansas 


Where the purchaser of a carload of frozen asparagus, under a contract performed 
in the State of Kansas, admits that it was put on notice, two or three months 
after delivery of the commodity, that it was not of the quality required by 
the contract, yet failed to complain to the seller of the alleged breach until 
more than six months after delivery, and was unable to prove that such 
delay was without detriment to the seller, held, such delay is unreasonable, 
and under the law of Kansas relieves the seller of liability for the alleged 
breach.** 

Application of Rule of Conflict of Laws 


Where it is necessary, in a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, to decide a question by resort to state law under 
the principles of conflict of laws, such question should be decided by applying 
the same conflict of laws principles which a federal court would apply in 
the jurisdiction in which appeal, if any, must be taken. 


Filing of Complaint Held Made within Lmitation Period 


Where complainant filed an informal complaint with the Department within 
nine months after the alleged cause of action accrued, formal complaint 
filed after the nine months had expired was not untimely.** 


Arbitration Agreement as Not Precluding Jurisdiction of Secretary 


Where complainant-buyer and respondent-seller were bound, by reason of the 
terms of their contract of purchase and sale, to an executory agreement to 
submit to arbitration all disputes arising out of the transaction, held, the 
Secretary is not denied jurisdiction by such an executory agreement and will 
entertain the complaint.** 

Mr. G. Carroll Stribling, of Fordyce, White, Mayne, Williams & Hartman, of St. 
Louis, Missouri, and Mr. Gilbert B. Perry and Miss Nancy Kepple, of Wat- 
sonville, California, for complainant. Mr. Philip T. Boyle, of Wyckoff, 
Gardner, Parker & Boyle, of Watsonville, California, for respondent. 
Mr. I. Karmel, of San Francisco, California, for respondent. Mr. Charles F. 
Lawrence, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a e¢ seqg.), involving 
certain lots of frozen asparagus purchased by complainant in June 
1946. Informal complaint was made to the Regulatory Division, Fruit 
and Vegetable Branch, on February 24, 1947. A formal “amended” 
complaint was filed on July 29, 1947, and an amendment to it was 
filed on April 19, 1948, for the purpose of dismissing the complaint 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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so far as it related tothe * * * of * * *, and its successors, 
On July 19, 1948, both of the remaining respondents were served with 
a copy of the complaint, the amendment thereto, and a copy of the 
report of investigation prepared by the Regulatory Division. Com- 


plainant was served with a copy of the report of investigation on F 


July 15, 1948. 

The complaint alleges that during the month of June 1946, respond- 
ent * * *, acting through brokers who were its agents (one of 
whom, * * *, is named as the other respondent), sold to com- 
plainant nine lots of frozen asparagus, which were accepted by com- 
. plainant and placed in cold storage at * * *. It is further alleged 
that four of these lots were inspected approximately six months after 
delivery and were found not to meet the grades specified in the con- 
tracts of sale. Complainant alleges it suffered damage in the amount 
of $9,392 as a result of the poor quality of the frozen asparagus it 
received, 

Respondents filed a joint answer on August 20, 1948, alleging that 
the * * * was the agent of the buyer, and that the asparagus 
shipped met the terms of complainant’s orders as they were trans- 


mitted to the seller by the brokers; that complainant, by failure to | 


notify respondents of the alleged defective quality until January 18, 
1947, waived all objections to such quality; that the complaint was 
not filed within the nine month period provided by law; and that 








: 


the contracts of sale, by requiring the parties to submit their disputes | 
to arbitration, barred complainant’s resort to this proceeding before | 


the Secretary. 


Pursuant to respondents’ request an oral hearing was held at 
* * *, on May 9, 1949. All parties were represented by counsel. | 


The depositions of * * *, president of complainant company, and 
of * * *,asalesman forthe * * * at the time of the trans- 


actions here involved, were received in evidence. * * *,an associate | 
of respondent * * *, testified on behalf of respondents and was | 


the only witness at the hearing. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation located at * * *. 


2. Respondent * * * is an individual, doing business as 
* * *, whose post office address is P.O. Box No. * * *, At the 
time of the transactions complained of, this respondent was licensed 
under the act. 

3. Respondent * * * is a partnership consisting of 
whose address is * * *, At the time of the transactions com- 
plained of, this respondent was licensed under the act. 


* * * 
’ 
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4, On or about June 7, 1946, in the course of interstate commerce, 
respondent * * *, through its broker, respondent * * *, sold 
to complainant 1,000 cases of frozen green asparagus spears and 1,000 
cases of frozen green asparagus cuts and tips, at O. P. A. ceiling prices, 
f. o. b. California loading point. Definite prices and adjustments 
were to be given within 45 days. On the following day respondent 
* * * drew a draft on complainant in the amount of $10,500, as an 
advance on estimated prices, which amount was paid by complainant 
on this account on June 20, 1946. This asparagus was shipped from 
cold storagein * * *, in car PFE 100453 on June 8, 1946, to com- 
plainant at * * *. A final invoice was rendered after termination 
of price controls and within the 45-day period specified in the contract, 
fixing the price of this shipment at $11,760, or $1,260 in excess of the 
amount of the original draft paid by complainant. This additional 
amount has not been paid by complainant. 

5. On or about June 17, 1946, in the course of interstate commerce, 
respondent * * *, through its broker, respondent * * *, sold 
to complainant 650 cases of frozen green asparagus spears and 900 
cases of frozen green asparagus cuts and tips at f. o. b. prices totalling 
$9,185. On the following day respondent * * * drew a draft on 
complainant for the contract price plus freight charges of $510.97, or 
a total of $9,695.97, which amount was paid by complainant on July 9, 
1946. This shipment was in cold storage at * * *, at the time of 
the sale and was shipped from that point on July 8, 1946, in car ART 
17278, tocomplainant at * * *, 

6. On or about June 17, 1946, in the course of interstate commerce, 
respondent * * *, through its broker, respondent * * *, sold 
to complainant 1,000 cases of frozen green asparagus spears and 600 
cases of frozen green asparagus cuts and tips, f. o. b. California loading 
point at O. P. A. ceiling prices, final prices and adjustments guar- 
anteed within 45 days, and 400 cases of frozen green asparagus cuts 
and tips at a firm price of 22 cents per pound. On June 21, 1946, 
respondent * * * drew a draft on complainant in the amount of 
$11,500 as an advance on estimated prices, which amount was paid by 
complainant on this account on June 29, 1946. This asparagus was 
shipped from * * *,in car PFE 200303 on June 20, 1946, to com- 
plainant at * * *. A final invoice was rendered after termination 
of price controls and within the 45 day period specified in the contract, 
fixing the price of this shipment at $12,368, or $868 in excess of the 
amount of the original draft paid by complainant. This additional 
amount has not been paid by complainant. 

7. All three transactions were negotiated for the seller by re- 
spondent * * *, acting through * * *, . & = Ja 
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respondent * * * representations as to quality were in accord- 
ance with descriptions furnished by its principal, * * *, and 
were transmitted by respondent * * * as agents of that prin- 


cipal, with the exception of the representations as to the quality of F 
* & | 


the 900 cases of 12/214+ cut spears, which respondent * 
examined and described independently of the information furnished 
by the seller. Respondent * * * described the commodity of- 
fered for sale as accurately as its information permitted and made 
no false or misleading statements for a fraudulent purpose. 

8. The three shipments involved herein were delivered to and ac- 
. cepted by complainant at * * *, between June 10 and July 10, 
1946. Complainant made sales from the lots complained of be- 
ginning shortly after delivery thereof. Early in the fall of 1946, two 
or three months after delivery, complainant began to experience dif- 
ficulty in selling this asparagus. Later in the fall of that year com- 
plainant had in its possession sufficient information relative to the 
quality of the commodity involved herein to conclude that sales 
thereof were slow because the asparagus was of poor quality. 

9. No objection as to quality was made to the seller until January 
18, 1947, more than six months after the asparagus was accepted by 
complainant. 

10. Informal complaint was filed within nine months after the 
alleged cause of action accrued. 


CONCLUSIONS 


Respondent’s answer sets forth two contentions which would deny 
the Secretary jurisdiction in this matter. The first is that complain- 
ant failed to apply by petition to the Secretary within nine months 
after the alleged cause of action accrued, as required by the act (7 
U.S. C. 499f (a)). The other is that since the sales memoranda 
issued by the brokers specified that any controversies arising out of 
these transactions were to be settled by arbitration, complainant is 
precluded by the contract from resort to this proceeding under the 
Perishable Agricultural Commodities Act. Neither of these defenses 
is argued nor even mentioned thereafter, and therefore may have been 
abandoned by respondents or not seriously advanced in the first place. 
However, since the answers to both questions are simple, we shall 
discuss them briefly. 

It is well established that only informal complaint within the nine 
month period prescribed by the act is necessary to invoke the juris- 
diction of the Secretary. If informal complaint is filed within that 
period, the formal complaint may be filed after the nine months have 
expired (7'he Auster Co. et al. v. J. C. Watson Co., 8 A. D. 798, July, 
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1949). Such is the natural inference of Section 47.3 of the Rules of 
Practice issued by the Secretary under authority of the act. That 
section provides that if the znformal complaint is to be made the basis 
of a claim for damages, it must be filed within nine months after the 
cause of action accrues. Informal complaint in this case was filed on 
February 24, 1947, which was well within the nine month period, and 
thus the dispute is properly before the Secretary. 

Nor are we denied jurisdiction by the statements included in the 
memoranda of sale to the effect that disputes shall be settled by 
arbitration. This provision for arbitration was not a part of any 
written contract signed by the buyer and the seller, for there was no 
such written contract in any of the transactions here involved. Rather, 
it was printed inconspicuously on the standard memoranda of sale 
issued by the brokers, which memoranda are not of themselves con- 
tracts, but are merely evidence of the agreement between the parties. 
However, even applying the rule that failure to object to the terms 
of the memoranda of sale constitutes an admission that such terms are 
a part of the contract, and concluding that the parties agreed to sub- 
mit to arbitration, still such an executory agreement is no bar in this 
proceeding. An agreement to arbitrate does not oust the ordinary 
courts of law of jurisdiction (Continental Trust Co. v. United Rys. 
& Elec. Co. of Baltimore, 7 Fed. Supp. 265, D. C. Md. 1934; Gatliff 
Coal Co. v. Cow, 142 Fed. 2d 876, C. C. A. 6, 1944); nor does the 
Federal Arbitration Act (9 U. S. C. 1 et seg., 1925), designed to 
encourage arbitration, change this rule (Amer. Locomotive Co. v. 
Chemical Research Corp., 171 Fed. 2d 115, C. C. A. 6, 1948). Indeed, 
where the contract term is construed as an attempt to oust the courts 
of jurisdiction, it is held invalid (7'he Ciano, 58 Fed. Supp. 65, D. C. 
Pa. 1944). At most, an executory agreement to submit to arbitration 
whatever disputes may arise out of a transaction in interstate com- 
merce, gives a party, upon application, a right to a stay in the pro- 
ceedings of a Federal court, until such time as arbitration may be 
had. In no event isa party entitled to a dismissal such as is requested 
by respondent in this case. We have no authority to compel arbitra- 
tion, nor, in the absence of a court order enjoining this proceeding, 
any authority to deny complainant this forum on the ground that 
complainant is bound by an executory agreement to submit to arbrita- 
tion. We conclude the Secretary has jurisdiction in this dispute. 

The three carloads of frozen asparagus involved in this proceeding 
were received and accepted by complainant at * * *, on or before 
July 10, 1946. Complainant’s president, * * *, testified that no 
personal examination nor official inspection of the lots in controversy 
was made at the time of their arrival. Yet sales were made from 
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these lots beginning immediately. According to * * * letter to 
the Department dated February 21, 1947 (accepted as the informal 
complaint in this case and attached to the report of investigation as 
Ex. 1), complainant experienced a “slow up in the movement” of this 
asparagus “early last fall” (the fall of 1946). * * * further 
states: “Later in the fall we contacted * * * by phone, and ad- 
vised them that we were having difficulty with the asparagus, which 
was of excellent quality in the lots first used by us, but that we were 
finding subsequent lots were not coming up to our opinion of the 
grades.” Complainant ordered Federal inspection sometime prior 
to*December 23, 1946, and finally complained of the quality of the 
commodity to the seller on January 18, 1947, more than six months 
after the last shipment was received. 

‘Respondents contend that this six-month period constituted an 
unreasonable delay in making complaint to the seller, and under the 
rule incorporated in the Uniform Sales Act (Sec. 49), that a buyer 
may accept goods which do not conform to the contract and recover 
damages sustained thereby only if it notifies the seller of the defec- 
tive quality within a reasonable time after it learned or should have 
learned thereof, such delay precludes any recovery in this proceeding. 

Clearly there was an unreasonable delay in making complaint to 
the seller in this case. Although complainant insists there was a 
good market for frozen asparagus, it admits it experienced difficulty 
selling this * * * asparagus in the early fall of 1946. If com- 
plainant’s president, * * *, meant by “early fall” the months of 
September or October, this would mean complainant was put on notice 
that the commodity was defective only two or three months after it 
was first offered on the market. Even if we can say that there is no 
duty on a buyer to inspect produce at the time he accepts it, certainly 
there is a duty to determine its quality when put on notice that it is 
defective. The record shows that complainant did voice some objec- 
tion to the asparagus it received tothe * * * “later in the fall.” 
Still no objection was made to the seller until January 18, 1947. 
Surely notice to the * * * cannot be considered notice to re- 
spondents in this proceeding. Ifthe * * * was ever an agent of 
these respondents, there is no indication in the record that it occupied 
such a relationship to respondents at the time of complainants’ objec- 
tions that such objections could be considered notice to respondents. 

The question of whether complainant is precluded from a recovery 
in this proceeding because of its failure to notify the seller of the 
alleged breach within a reasonable time is the primary issue before 
us. The questions of whether a breach was committed and whether 
complainant suffered losses as a result thereof become immaterial if 
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notice within a reasonable time is a condition precedent to recovery, 
since such notice was not given. 

This question is not answered for us by the Perishable Agricul- 
tural Commodities Act nor by the regulations issued thereunder, for 
they contain no provision as to notice of breach. While questions 
arising out of the sale of perishable agricultural commodities in 
interstate commerce are to be determined by the federal act and regu- 
lations to the extent that they are applicable, where the act and the 
regulations provide no rule for their solution, we must turn to the 
state law applicable under the principles of the conflict of laws (Jo- 
seph Rothenberg v. H. Rothstein & Sons, 183 F. 2d 524, 3rd Cir. July 
1950). Since the act and the regulations are entirely silent as to the 
requirement of notice, we resort to state law for an answer. 

Three states were involved in these transactions: Missouri, where 

complainant is located, California, where respondents conduct their 
businesses, and Kansas, shipping point for car ART 17278. Each 
of these States has its own rule as to the requirement of notice of 
breach. If the matter were to be determined by the law of Missouri, 
complainant’s failure to give notice would not preclude a recovery, 
for that State is in the small minority which requires no notice what- 
soever in an action for damages. Only the buyer’s right to rescind 
the contract is lost, under the law of Missouri, by failure to complain 
of a breach (7'ravers Co. v. Goldman, 255 S. W. 923, St. Louis Ct. of 
App., 1924; Zumbrunn v. Royal Typewriter Co., 253 S. W. 59, Kans. 
City Ct. of App., 1923). California, however, by statute, requires the 
buyer to give notice of breach within a reasonable time if he is to 
claim damages. Section 1769, California Civil Code (Uniform Sales 
Act, Section 49) provides in part: 
“_ if, after acceptance of the goods, the buyer fails to give notice to 
the seller of the breach of any promise or warranty within a reasonable 
time after the buyer knows or ought to know of such breach, the 
seller shall not be liable therefor.” 

The law in Kansas appears to be somewhere between these two posi- 
tions. As in the case of Missouri, Kansas has no statutory provi- 
sion on the subject, but the Kansas Supreme Court in Johnston v. 
Lanter, 87 Kan. 32, 123 P. 719 (1912), held that notice of breach 
within a reasonable time was a condition precedent to the buyer’s 
recovery of damages. However, the same court some years later de- 
cided it had “gone too far” in the Lanter case, and upon reappraisal 
of the rule requiring notice, refused to make any declaration either in 
approval or disapproval thereof (Martin v. A. L. Scott Lumber Co.; 
127 Kan. 391, 273 P. 411, 1929). The court denied that such failure 
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precluded a recovery as a matter of law, but admitted that it might be, 
in the usual case, very persuasive evidence that the buyer assented to 
the defective performance in satisfaction of the seller’s obligation, 
The court finally allowed a recovery in spite of the buyer’s delay in | 
making complaint, but emphasized that it was doing so only because 
the buyer had been able to prove that the seller did not suffer by reason 
of the delay. Therefore the necessity of notice, under the law of 
Kansas, depends upon the particular fact situation, and the rule re- 
quiring notice is likely to obtain except where the delay involves no 
detriment to the seller. 

_ Because the law of the three States here involved thus differs, we 
are confronted with the problem of determining which rule to apply. 
This problem must be resolved in accordance with the principles of 
. the conflict of laws. Since oral hearing in this proceeding was held 
in California, and since any appcal from this decision necessarily must 
be taken in a federal district court in California, it is only sensible 
that we decide the matter as a California forum would decide it, 
applying the same rules which a federal court in California would 
apply. 

The historic approach to conflict of laws problems in the field of 
contracts is set forth in Scudder v. Union National Bank, 91 U.S. 406, 
412, 23 L. Ed. 245, 249 (1875). In that opinion the Supreme Court 
held: 


“Matters bearing upon the execution, the interpretation, and the validity of 
a contract are determined by the law of the place where the contract is made. 
Matters connected with its performance are regulated by the law prevailing at 
the place of performance. Matters respecting the remedy—depend upon the law 
of the place where the suit was brought.” 

This approach is the weight of authority and is embodied in the 
Conflict of Laws Restatement (1934), sections 332 and 358. It is 
probably the law of Missouri and Kansas (Beale: Conflict of Laws 
(1935), section 382.24, p. 1186, and section 332.33, p. 1149). 

California, however, follows a different rule. In that jurisdiction 
all contract questions are governed by the law of the place of per- 
formance (Calif. Civil Code, section 1646, Blochman Commi. & Sav. 
Bank v. Ketcham, 36 Cal. App. 284, 171 P. 1084 (1918) ), even matters 
of validity (Losson v. Blodgett, 1 Cal. App. 2d 13, 36 P. 2d 147 (1934) ), 
admissibility of evidence (Pray v. Trower Lbr. Co., 101 Cal. App. 
482, 281 P. 1036 (1929)), negotiability (Utah State Nail. Bank v. 
Smith, 180 Cal. 1, 179 P. 160 (1919)), the necessity of a writing 
(Young v. Pearson, 1 Cal. 448 (1851)), and interpretation or con- 
struction (Progresso S. S. Co, v. St. Paul Ins. Co., 146 Cal. 279, 79 
P. 767 (1905) ) 
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Therefore, in order to determine the issue as it would be determined 
by a California forum, we look to the law of the place of performance. 
Since these were f. o. b. contracts, the seller’s obligation terminated 
and title passed when and where the seller delivered the goods to the 
carrier for shipment to complainant. The fact that each car was 
consigned to the order of the seller did not prevent the passage of 
title in the goods, but instead, merely gave the seller a lien on the 
asparagus until such time as the drafis were paid (Calif. Civil Code, 
section 1740 (2) ; Uniform Sales Act, section 20 (2); Amtorg Trading 
Corp. v. Higgin, Collector of Internal Revenue, 150 F. 2d 536, C. C. A. 
9, 1945). The points of shipment in California and Kansas were 
therefore the places of performance. 

Notice of breach within a reasonable time is required in both of 
these States, in California, as a matter of law, and in Kansas, as a 
rule of reason, dependent upon the consequences of the delay or failure. 
Here the record indicates that complainant purchased the frozen 
asparagus involved when supplies were short and prices were high. 
Six months later the market had begun to drop or at least had obvious 
indications of imminent decline. It was then that complaint was 
made. Had complainant notified the seller while there was still a 
strong demand for frozen asparagus that four of the lots delivered 
did not meet the terms of the contracts, respondents might well have 
been able to resell those lots under other terms which would have re- 
duced, if not eliminated, the loss. Since complainant failed to give 
such notice, and since it has not proved that its failure resulted in no 
detriment to the seller, we conclude that complainant’s failure to give 
notice of the alleged breach within a reasonable time precludes a 
recovery in this proceeding. 

It should be pointed out that the application of the rule of the 
Scudder case would probably result in the same conelution, ‘The prin- 
ciple there set forth would necessitate a classification of the issue be- 
fore us to determine whether it is a “matter bearing upon the execu- 
tion” of the contract, a “matter connected with its performance,” or 
a “matter respecting the remedy.” Since it concerns the remedy for 
breach of performance, it should be considered a “matter connected 
with its performance,” and the law of the place of performance would 
govern. If not, it would be a “matter respecting the remedy,” and 
the law of the forum, that is, the California law would apply. In no 
event are we governed by the law of Missouri. 

Respondents have made no claim for affirmative relief, and therefore 
it is unnecessary to decide what balance, if any, of the contract price 
remains unpaid. 
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On the record before us, we conclude that respondent * * *, in 


negotiating the sale, described the commodity as fully and as ac- F 
curately as its information permitted. We find no misrepresenta- | 
tions for a fraudulent purpose on its part. 

Accordingly, the complaint should be dismissed as to both | 
respondents. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2604) 


Hastincs Porato Growers Association v. O. F. Youna Propuce 
Company, Inc. PACA Doc. No. 5433. Decided October 27, 


1950. 
Failure to Pay Purchase Price—Default 


Where it is alleged complainant sold and delivered to respondent a truckload of 
potatoes meeting contract requirements, but that respondent has failed and 
refused to pay the purchase price therefor, and where respondent failed, 
after written notice, to file an answer to the formal complaint, held, 
respondent’s failure to answer constitutes an admission of the facts alleged 
in the complaint and a waiver of hearing, and respondent’s failure to pay 
the purchase price is a violation of section 2 of the act for which reparation, 
with interest, should be awarded complainant.* 

Hastings Potato Growers Association, of Hastings, Florida, complainant pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 499a et seg.). Com- 
plainant seeks to recover the unpaid purchase price for a truckload of 
potatoes alleged to have been sold and delivered to respondent. A 
copy of the formal complaint and a copy of the report of investigation 
prepared by the Regulatory Division were served by registered mail 
upon respondent on September 16, 1950. On September 18, 1950, a 
copy of the report of investigation was served by registered mail upon 
complainant. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions—.Ed. 
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At the time of service of the documents upon it, respondent was 
notified in writing that an answer to the formal complaint should be 
filed within 20 days thereafter, and that failure to answer would 
constitute an admission of the allegations of the complaint and would 
be deemed to be a waiver of hearing. Notwithstanding such notice, 
respondent failed to file an answer. Issuance of an order is therefore 
authorized without further formal proceedings. 


FINDINGS OF FACT 


1. Complainant, Hastings Potato Growers Association, is a cor- 
poration whose post office address is Hastings, Florida. 

2. Respondent, O. F. Young Produce Company, Inc., is a corpora- 
tion whose post office address is Box 2062, Asheville, North Carolina. 
At the time of the transaction involved herein, respondent was not 
licensed under the act, but was subject to license and arrearage fees 
have been paid by respondent covering the date of the transaction. 

3. On or about May 12, 1950, in the course of interstate commerce, 
the parties entered into a contract for the sale by complainant to 
respondent of one truckload (200 100-pound bags) of U. S. No. 1, 
Size A, Irish potatoes at an agreed purchase price of $2.75 per bag 
f. o. b. loading point, or a total price of $550. 

4. On or about May 12, 1950, complainant delivered to respondent’s 
truck at loading point in the State of Florida 200 100-pound bags of 
U.S. No. 1, Size A, Irish potatoes. Upon arrival of the shipment at 
destination, Asheville, North Carolina, the potatoes were received and 
accepted by respondent without complaint. Although requested to 
do so, respondent has failed and refused to pay complainant the pur- 
chase price due, or any part thereof. 

5. Formal complaint was filed on August 8, 1950, which was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


As provided by § 47.8 (c) of the rules of practice, respondent’s 
failure to file an answer to the formal complaint constitutes a waiver 
of hearing and an admission of the allegations contained in the com- 
plaint (7 CFR 47.8 (c)). Information contained in the report of 
investigation shows that in August 1950 respondent had suspended 
operations. 

It is concluded that respondent’s failure to pay the purchase price 
of the potatoes delivered by complainant is a violation of section 2 of 
the act, for which reparation in the amount of $550, plus interest, 
should be awarded complainant. The facts and circumstances as set 


forth herein should be published. 
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ORDER 


Within 30 days from the date hereof respondent shall pay to com- 
plainant as reparation $550, plus interest thereon at the rate of 5 
percent per annum from June 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be published, 

Copies hereof shall be served upon the parties. 


(No. 2605) 


Simmons & Mount, Inc. v. W. L. Muse Company. PACA Doc. No. 
5432. Decided October 31, 1950. 


Failure to Pay Reduced Purchase Price—Default 


Where complainant sold a truckload of potatoes to respondent and, upon de- 
livery, allowed a reduction in the agreed purchase price but respondent 
failed to pay the reduced purchase price, and respondent failed to file an 
answer, it is held, respondent’s failure to answer consitutes an admission 
of the facts alleged in the complaint, and its failure to pay the reduced pur- 
chase price is a violation of the act for which complainant is entitled to an 
award of reparation. 


Simmons and Mount, Inc., of Cranbury, New Jersey, complainant pro se. Mr. 
BE. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a et seg.). In- 
formal complaint was received September 29, 1949. Formal com- 
plaint was filed July 14, 1950, alleging that complainant sold a truck- 
load of potatoes to the respondent on or about July 19, 1949, but that 
respondent failed to pay the purchase price. 

A copy of the report of investigation made by the Regulatory Divi- 
sion of the Fruit and Vegetable Branch was served upon complainant 
August 26, 1950. On the same date, copies of the report of investiga- 
tion and the formal complaint were served upon respondent. 

At the time of the service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days there- 
after and that, in accordance with section 47.8 (c) of the rules of prac- 
tice, failure to file an answer would constitute a waiver of oral hearing 
and an admission of the facts alleged in the complaint. Respondent 
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did not file an answer. The issuance of an order is therefor author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Simmons & Mount, Inc., is a corporation, whose 
address is Cranbury, New Jersey. 

2. Respondent is an individual, W. L. Muse, Sr., trading as W. L. 
Muse Company, whose address is Post Office Box 1033, Savannah, 
Georgia. At the time of the transaction complained of herein re- 
spondent was licensed under the act. 

3. On or about July 19, 1949, in the course of interstate commerce, 
complainant sold to respondent a truckload of U. S. No. 1 Jersey 
potatoes at $3.60 per cwt., delivered, with trucking allowance of 60 
cents per cwt. 

4. On or about July 19, 1949, complainant shipped 250 100-pound 
bags of potatoes from Cranbury, New Jersey, to respondent in Savan- 
nah, Georgia, and invoiced respondent at the agreed price of $3.60 
per bag, less 60 cents for transportation, or a total of $750. 

5. Upon arrival of the potatoes at destination, respondent wired 
complainant that the potatoes were not marked U. S. No. 1 and that 
he did not believe they would meet that grade. Respondent requested 
that the price be reduced from $3.60 per ewt. to $3.35 delivered. Com- 
plainant agreed to the requested reduction to $3.35 per ewt. delivered, 
or $687.50 for the lot. 

6. Respondent accepted the potatoes, but has not paid the $687.50 
due, or any part thereof. 

7. Informal complaint was received September 29, 1949, which was 
within nine months after cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint as provided for in 
the rules of practice (7 CFR 47.8 (c) ). 

Complainant agreed to sell a truckload of U. S. No. 1 Jersey pota- 
toes to respondent for a total purchase price of $750. Complainant 
shipped the potatoes to respondent but, upon arrival, respondent ques- 
tioned whether they would grade U. S. No. 1. Respondent requested 
a reduction in price amounting to $62.50, and complainant agreed to 
the reduction. It is the reduced purchase price of $687.50 that re- 
spondent has not paid and that complainant seeks to recover. 

Respondent, by letter to the Department dated December 20, 1949, 
stated that he had no complaint as to the merchandise and credit re- 
ceived but due to financial reverses he was unable to make payment. 
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Respondent’s failure to pay the agreed purchase price in connection 
with this transaction is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $687.50, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $687.50, with interest thereon at the rate 
of 5 percent per annum from August 1, 1949, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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COURT DECISIONS 






JoseEPpH Rotruensere v. H. Rorustern & Sons (U.S. C. A. 3rd Cir.), 
181 F.2d 345.* Decided March 24, 1950. 


UNITED STATES COURT OF APPEALS, THIRD CIRCUIT 








No. 9965 






Appeal—Right to Submit Views with Respect to Questions Deemed Decisive 


Where defendant appealed from a judgment of the District Court in favor of 
the plaintiff, the Court of Appeals held that the parties were entitled to 
submit their views in briefs and oral argument, with respect to questions 
deemed decisive. 








Acceptance of Offer by Telephone in Pennsylvania as Resulting in Pennsylvania 
Contract 






Acceptance by telephone in Pennsylvania of an offer made in New York to sell 
carloads of fresh peas, held, resulted in a Pennsylvania contract. 








Reargument—Question of Effect of Statutes of Frauds 





Where the question of effect of the Pennsylvania statute of frauds on proceed- 
ings under the Perishable Agricultural Commodities Act was decisive but 
the issue had not been developed by the parties, the Court of Appeals sua 
sponte would order reargument. 

+[345] Action by Joseph Rothenberg against H. Rothstein & Sons 
under the Perishable Agricultural Commodities Act, 7 U. S. C. A. 
§499f. From a judgement of the District Court for the Eastern 

District of Pennsylvania, J. Cullen Ganey, J., in favor of plaintiff, 

the defendants appealed. The Court of Appeals, Kalodner, Circuit 

Judge, held that the parties were entitled to submit their views in 

briefs and oral argument, with respect to questions deemed decisive. 
Reargument ordered. 

Hirsh W. Stalberg, Philadelphia, Pa. (Shapiro, Conner, Rosen- 
feld & Stalberg, Philadelphia, Pa., on the brief), for appellant. 

Milton H. Friedman, Buffalo, N. Y. (Harry W. Kurtzman, Phila- 
delphia, Pa., on the brief), for appellee. 

Before Bices, Chief Judge, and O’ConneEtL and Katopner, Circuit 

Judges. 



















*6 A. D. 148; 6 A. D. 327; 181 F. 2d 345 affirmed in 183 F. 2d 542, 1272, infra.—Ed. 
fItalic figures in brackets refer to first word beginning a page in 181 F. 2d.—Ed. 
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Katopner, Circuit Judge. 

On this appeal, the parties have presented two issues for determina- 
tion: (1) whether the defendants properly raised their defense based 
on the Statute of Frauds contained in the Pennsylvania Sales Act, 69 
P. S. § 42, and (2) whether the learned trial judge erred in holding 
that the contract involved was outside the statute. However, on ex- 
amination, the record discloses anothe., and more important, issue 
which, because it was not here developed by the parties, warrants the 
granting of an opportunity for them to do so. 

- Rothenberg commenced this litigation by complaint to the Secre- 
tary of Agriculture pursuant to the Perishable Agricultural Com- 
modities Act, 7 U.S. C. A. § 499f, seeking thereby to enforce against 
the Rothsteins liability for a specific violation of the Act. 

In accordance with the statutory procedure, a hearing was had in 
Philadelphia, Pennsylvania, and ultimately damages were awarded 
by the Secretary’s Judicial Officer to the plaintiff. The defendants 
perfected their appeal to the District Court, in which +[346] tribunal 
they were entitled to, and obtained, a trial de novo * * * [pro- 
ceeding] in all respects like other civil suits for damages, except that 
the findings of fact and order * * * of the Secretary shall be 
prima-facie evidence of the facts therein stated. * * *” 7 
U.S.C. A. § 499g (c). The jury returned a verdict against them and 
this appeal is taken from the judgment entered thereon, their motion 
for judgment under Rule 50 (b), Federal Rules of Civil Procedure, 28 
U.S.C. A., having been denied, D. C., 9 F. R. D. 211 

[1] It is undisputed that on March 23, 1944, by means of the tele- 
phone, the defendants, in Philadelphia, Pennsylvania, accepted the 

17U. S.C. A. § 499b: 


“Unfair conduct ; what constitutes 
“It shall be unlawful in or in connection with any transaction in interstate or foreign 


commerce— 
s * s * * * s 


“(2) For any dealer to reject or fail to deliver in accordance with the terms of the 
contract without reasonable cause any perishable agricultural commodity bought or sold 
or contracted to be bought, sold, or consigned in interstate or foreign commerce by such 
dealer; * * %” 

7 U.S.C. A. § 499e: 

“Liability to persons injured—Amount of damages. (a) If any commission merchant, 
dealer, or broker violates any provision of section 499b of this chapter he shall be liable 
to the person or persons injured thereby for the full amount of damages sustained in 
consequence of such violation. 

“Remedies. (b) Such liability may be enforced either (1) by complaint to the Secretary 
as hereinafter provided, or (2) by suit in any court of competent jurisdiction; but this 
section shall not in any way abridge or alter the remedies now existing at common law 
or by statute, and the provisions of this chapter are in addition to such remedies.” 

2 A motion for a new trial was withdrawn, but in any event it was denied by the District 
Judge, and the order denying both motions was properly entered on the Docket. 

¢Italic figures in brackets refer to first word beginning a page in 181 F. 2d.—Ed. 
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offer of the plaintiff, in Buffalo, New York, to sell them a specific 
carload of fresh peas. Thus, the contract would appear to have been 
made in Pennsylvania. Restatement, Conflict of Laws, Sec. 326, Com- 
ment C. 

It is further undisputed that the car reached Philadelphia, at the 
latest, on the morning of March 27, 1944, and that the defendants 
refused to take the peas on the ground that inspection disclosed a 
failure to conform to the qualitative description allegedly given to 
them by the plaintiff when the contract was made. The telegraphic 
exchanges between the parties are summarized in the margin.’ Later 
the peas were sold by the plaintiff. 

The remaining facts are established by the jury’s verdict and are 
controlling, especially since the findings are not now attacked : 

(1) The defendants were delivered peas of the quality described 
by the plaintiff, and therefore breached their contract in refusing the 
car. 

(2) The carload of peas was purchased under a term of contract, 
“acceptance final”, which gave them no right of rejection.‘ 

(3) The carload of peas was not rejected by the defendants within 
a reasonable time, which, under the Regulations of the Secretary of 
Agriculture, is not more than twenty-four hours after receipt of notice 
of the arrival of a rail shipment.® 

It is obvious that, other considerations aside, the jury might well 
have found for the plaintiff on any one of these three grounds, and 
on either of the latter two grounds even though the plaintiff had 
misrepresented the peas. 

Finally, it may be noted that the reparation award to the plaintiff 
by the Secretary was based primarily on the finding that the contract 
included the term “acceptance final”, which defendants had denied. 


%(1) March 23, 1944, 4:50 P. M., plaintiff contirwed diverting the specific car, stating, 
inter alia, “Buffalo Acceptance Final’, but not referring to the quality of the peas. 

(2) March 27, 1944, 12:04 P. M., defendants complaint concluding ‘“‘wish you would 
place this car elsewhere”. 

(3) March 27, 1944, 3: 25 P. M., plaintiff stated nothing could be done. 

(4) March 28, 1944, 3:12 P. M., defendants stated they had not read the telegram of 
March 28, 1944; that plaintiff had described the car as “good quality dark green pods” ; 
and that defendants would “mail you check 25 cents basket or bac haul car to Buffalo and 
pay extra charges’”’. 

(5) March 28, 1944, 4:31 P. M., plaintiff denied description and offered to buy back the 
ear at ‘‘2.50”’. 

(6) March 28, 1944, 8: 30 P. M., defendants rejected the car. 

*See Footnote 3, supra. The term is currently defined in the Regulations of the 
Secretary of Agriculture as it was at the times here involved: 7 C. F. R. (1949 ed.) 
§ 46.24. As to its application and effect, see LeRoy Dyal Co. v. Allen, 4 Cir., 1947, 161 
F. 2d 152, 157. 

5See 7 C. F. R. (1949 ed.) § 46.2 (r) and § 46.2 (8). 








1270 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 9 A.D, 
181 F. 2d 345 


However, it was also found, as fact, that the defendants gave notice 
of rejection to the plaintiff more than twenty-four hours after delivery 
and inspection of the car, and that the contract was for “good” peas 
only. In this latter respect, the defendants had contended, as they did 
at the trial below, that +[347] the contract was for “U.S. No. 1 peas” 
with “dark green pods and green calyx.” 

The defendants asserted the Statute of Frauds in their pleading 
before the Secretary, but it was found that the telegrams exchanged 
by the parties constituted a memorandum sufficient to remove the agree- 
ment from its operation. The defendants also invoked the Statute of 
Frauds in their enumeration of the bases for the appeal to the court 

. below.® 

The plaintiff now seeks to avert this defense, on the instant appeal, 
for the reason that, aside from the pleadings, the defendants did not 
otherwise raise the issue in the District Court. However, it clearly 
appears that the defendants included in their requests for charge what 
is tantamount to a motion for a directed verdict. After the jury was 
instructed, the defendants took exception to the failure of the trial 
judge to charge as requested, and were about to state the reasons there- 
for. At this point in the proceedings, the learned District Judge 
foreclosed further discussion, advising the defendants that he had not 
denied, but reserved the point. The defendants acceded, and did not 
argue the issue at the time. Accordingly, it was proper to raise the 
issue in the motion for judgment. 

Notwithstanding this, the parties have devoted their attention to the 
question, whether the contract met the requirements of the Pennsyl- 
vania Statute of Frauds. It may be noted, in this respect, that while 
the court below found, as did the Secretary, the existence of a memo- 
randum made up of the telegrams of the parties, nevertheless, its find- 
ing was in part based upon an error of fact: the telegram of March 23, 
1944, was treated as having been sent by the defendants to the plaintiff, 
in which event it would have been a sufficient memorandum, whereas 
in fact it was a self-serving communication dispatched by the plaintiff.’ 
However, for the reason shortly to be stated, we deem it inadvisable to 
dispose of this problem at this time. 

*It has been held that a defense may be raised on appeal from a reparation order to the 
District Court though not raised in the proceedings before the Secretary. Fadler Co. v. 
Hesser, 10 Cir., 1948, 166 F. 2d 904, 906. 


7 See Footnote 3, supra, paragraph (1). 
tItalic figures in brackets refer to first word beginning a page in 181 F. 2d.—Ed. 
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[2] Although the contract, as we have said, was apparently made 
in Pennsylvania, it must be stated that the controversy is in the federal 
courts not by reason of diversity of citizenship and jurisdictional 
amount, but rather because of the federal statute already set out. In 
such event, we are not circumscribed by Erie R. Co. v. Tompkins, 1938, 
304 U.S. 64, 58'S. Ct. 817, 82 L. Ed. 1188, 114 A. L. R. 1487, nor are we 
thus “only another court of the State.” Holmberg v. Armbrecht, 
1946, 327 U. S. 392, 394, 66 S. Ct. 582, 583, 90 L. Ed. 743, 162 A. L. R. 
719. Were we such, of course, the difficulty here would vanish in view 
of Cohen v. Beneficial Loan Corp., 1949, 837 U. S. 541, 69 S. Ct. 1221, 
and Guaranty Trust Co. of New York v. York, 1945, 326 U. S. 99, 65 
S. Ct. 1464, 89 L. Ed. 2079, 160 A. L. R. 1231. This being the case, it 
must be apparent that the effect on these proceedings which the Penn- 
sylvania Statute of Frauds has, or should have, is a decisive problem. 
Breaking it up into specific questions, they are: 

(1) Isthe Pennsylvania Statute of Frauds, 69 P.S. § 42, substantive 
or procedural in character? See Continental Collieries, Inc., v. Sho- 
ber, 3 Cir., 1942, 180 F. 2d 631. 

(2) Is the reference in 7 U.S. C. A. § 499e (b) a reference to pro- 
cedural or to substantive rights? 

(5) Ifthe reference in 7 U.S.C. A. § 499e (b) be a reference to pro- 
cedural rights can, or should, the Pennsylvania Statute of Frauds be 
applied, assuming it is (a) procedural, or (b) substantive in character? 

(4) Ifthe reference in 7 U.S. C. A. § 499e (b) be a reference to sub- 
stantive rights, can, or should, the Pennsylvania Statute of Frauds be 
applied, assuming it is (a) procedural, or (b) substantive in character ? 

Since the parties have not addressed themselves to the questions 
stated, we think it desirable, in the interests of fairness and as an aid to 
the Court, that the litigants have the opportunity to review them, and 
to submit their views in briefs and oral argument. +[348] To this end, 
we shall, swa sponte, order this case to be reargued before the full Court. 
The questions stated are those which we desire the parties to include in 
their presentation, but are not in limitation of the scope of the reargu- 


ment. 
Judge O’ConnELL participated in the hearing and consideration of 


this case, but died before the instant conclusion was reached. 


fItalic figures in brackets refer to first word beginning a page in 181 F.. 2d.—Ed. 


1272 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 94A.D, 
183 F. 2d 524 


JoserH Roruenserc v. H. Rorustern & Sons (U.S. C. A., 8rd Cir.), 
183 F.2d 524.* Decided July 21, 1950. 


UNITED STATES COURT OF APPEALS, THIRD CIRCUIT 
No. 9965 


Appeals—Applicability of State Statute of Frauds to Contract of Purchase and 
Sale under Perishable Agricultural Commodities Act 


Where defendant appealed from a judgment of the District Court in favor of the 
plaintiff, the Court of Appeals held that the Statute of Frauds of Pennsyl- 
vania was not applicable either to invalidate the contract for sale of the 
peas or to preclude recovery of reparation under the Perishable Agricultural 
Commodities Act. 


Courts—Conflict of Law—Supremacy of Federal Law 


While the validity of contracts to sell perishable agricultural commodities in 
interstate commerce is to be determined by the federal act and the regula- 
tions issued under it to the extent that they are applicable, the law of the 
state the rules of which would be applicable under the conflict of laws 
continues to be applicable to the determination of the question of validity 
to the extent that the federal act and regulations do not provide a rule for 
its solution. 


Applicability of Statutes of Frauds of States to Contracts of Purchase and Sale 
of Perishable Agricultural Commodities 


Since the Perishable Agricultural Commodities Act and the regulations there- 
under do not provide any rule with respect to whether or not a contract to 
sell perishable agricultural commodities must be in writing, the statutes of 
frauds of the various states remain applicable to such contracts. 


Substantive Effect of Statutes of Frauds of States Rendering Parol Contract 
Void upon Contract under Conflict of Laws 


If the applicable state statute of frauds has the substantive effect of rendering 
a parol contract wholly void it would have the same effect upon a contract 
to which it was applicable under conflict of laws principles to sell perishable 
agricultural commodities in interstate commerce. The necessary result in 
such a case would be that rejection by the buyer of commodities purchased 
under the void contract would not be a case of unfair conduct under the 
federal act or give a right on the part of the seller for reparation therefor 
under the act. 


Statute of Frauds of Pennsylvania Construed by Appellate Court as Procedural 


The provision of Pennsylvania Statute of Frauds that contract to sell or sale 
of goods of value of $500 or more shall not be enforceable in absence of 
acceptance of part of goods, giving something in earnest to bind the contract 
or signing of a written memorandum is procedural in denying a remedy for 
enforcement of such contracts, but does not render them void for all purposes. 


*6 A. D. 148; 6 A. D. 327; and 181 F. 2d 345, p. 1267, supra, afirmed.—Ed. 
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Applicability of Statute of Frauds of Pennsylvania to Contract of Purchase and 
Sale under Perishable Agricultural Commodities Act 


Since the Pennsylvania Statute of Frauds does not render void Pennsylvania 
contracts which violate its terms but merely denies enforcement of such 
contracts in the Pennsylvania courts it follows that the contract between 
the parties herein was not void under that statute. 


Applicability of Procedural Limitations of Statute of Frauds of Pennsylvania 
to Suit for Reparation under Perishable Agricultural Commodities Act 


The procedural limitation upon suits imposed by Pennsylvania Statute of Frauds 
was not applicable to suit for reparation under the Perishable Agricultural 
Commodities Act by virtue of force of Pennsylvania statute, but only insofar 
as the federal act had adopted it as a limitation upon the federal remedy, 
since District Court’s jurisdiction arose under the act and not by virtue of 
diversity of citizenship. 


Grant of Remedies by Perishable Agricultural Commodities Act 


The Perishable Agricultural Commodities Act intends to grant a new remedy 
which is not dependent upon but in addition to such other remedies as may 
be available to the parties at common law or by the statute of any state. 


Remedy—Meaning of Term under § 5 of Perishable Agricultural Commodities 
Act 


, 


The contention that the term “remedies” as used in §5 (b) of the Perishable 
Agricultural Commodities Act is not limited to rights of procedural nature 
but includes also substantive rights is unacceptable as the term “remedies” 
used in the provision of the Perishable Agricultural Commodities Act that 
methods of enforcement provided therein should not abridge existing “rem- 
edies” refers to rights of a procedural nature, as term “remedy” applies to 
the means employed to enforce a right or redress an injury. 


Applicability of Pennsylvania Statute of Frauds to Contract of Purchase and 
Sale under Perishable Agricultural Commodities Act 


In the reparation proceeding before the Secretary of Agriculture from which 
the appeal to the court below was taken § 4 of the Uniform Sales Act of 
Pennsylvania was not applicable either to invalidate the contract between 
the parties out of which the controversy arose or to deny the appellee 
the right to file his complaint with the Secretary and to secure a reparation 
order. 


Failure to Notify Seller of Rejection of Produce within Limitation Period as 
Constituting Acceptance—Supremacy of Federal over State Law 


Where the regulations issued under Perishable Agricultural Commodities Act 
provided that failure to notify seller of rejection of produce within 24 
hours constituted an acceptance thereof, failure of buyer of peas to give 
notice of rejection for more than 24 hours thereby constitutes an accept- 
ance of the goods within the Pennsylvania Statute of Frauds so as to 
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permit recovery of reparation under the Perishable Agricultural Commodi- 
ties Act, even though the Pennsylvania statute was regarded as substan- 
tive in effect as the Federal rule supersedes that of the state statute. 


+[524] Action by Joseph Rothenberg against H. Rothstein & Sons 
under the Perishable Agricultural Commodities Act. From a judg- 
ment of the District Court for the Eastern District of Pennsylvania, 
J. Cullen Ganey, J., 9 F. R. D. 211, in favor of the plaintiff, the 
defendant appeals. The Court of Appeals, Maris, Circuit Judge, 
held that the statute of frauds of Pennsylvania was not applicable 
either to invalidate contract for sale of peas or to preclude recovery 
of reparation under the Perishable Agricultural Commodities Act. 


Judgment affirmed. 

‘See also, 181 F. 2d 345. 

+[525| Shapiro, Conner, Rosenfield & Stalberg, Philadelphia, Pa., 
on the brief, for appellant. 

Milton H. Friedman, Buffalo, N. Y., Harry W. Kurtzman, Phila- 
delphia, Pa., on the brief, for appellee. 

Before Bicas, Chief Judge, and Maris, Goopricn, McLaveniin, 
Katopner and Hastie, Circuit Judges. 

Maris, Circuit Judge. 

This is an appeal from a judgment of the District Court for the 
Eastern District of Pennsylvania. The proceeding in the district 
court was in the nature of an appeal from a reparation order made 
by the Secretary of Agriculture under the federal Perishable Agri- 
cultural Commodities Act, 19301 A previous opinion of this court 
in this case, 1950, 181 F. 2d 345, fully sets out the facts and they need 
not be repeated here. Suffice it to say that the basic question involved 
is whether by virtue of §4 of the Uniform Sales Act in force in 
Pennsylvania,? which incorporates the Statute +[526] of Frauds relat- 
ing to the sale of goods, the contract of sale involved in this case was 
wholly void and, therefore, incapable of supporting the recovery of 
reparation which the Secretary of Agriculture and the district court 
awarded to the appellee by reason of the appellants’ rejection of the 
carload of peas which was the subject matter of the contract. We 


170. S.C. A. § 499a et seq. 

269 P. S. Pa. § 42, which provides in pertinent part: 

“First. A contract to sell or a sale of any goods or choses in action of the value of five 
hundred dollars or upwards shall not be enforceable by action unless the buyer shall 
accept part of the goods or choses in action so contracted to be sold or sold, and actually 
receive the same, or give something in earnest to bind the contract, or in part payment, 
or unless some note or memorandum in writing of the contract or sale be signed by the 
party to be charged or his agent in that behalf.” 

tItalic figures in brackets refer to first word beginning a page in 183 F.. 2d.—Ed. 
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pointed this out in our previous opinion and directed reargument par- 
ticularly with respect to the effect of the Pennsylvania statute. The 
case having been resubmitted we now proceed to consider the question 
posed. 

We first must examine the nature and scope of the federal Perishable 
Agricultural Commodities Act. This act was passed by Congress in 
the exercise of its power under the commerce clause to facilitate the 
free flow of perishable agricultural commodities in interstate com- 
merce by regulating that commerce through the licensing of commis- 
sion merchants, dealers and brokers engaged in it and the prohibiting 
of various kinds of unfair conduct which in the past had proved to 
be productive of serious disputes and difficulties obstructive to the 
free flow of these essential commodities. Section 15 of the federal 
Act * authorizes the Secretary of Agriculture to make such rules and 
regulations as may be necessary to carry out its provisions. Pursuant 
to this power the Secretary has issued regulations which cover many 
phases of the activities of those engaged in thiscommerce. But though 
the act and regulations lay down a great many rules governing the 
purchase and sale of perishable agricultural commodities in interstate 
commerce it seems clear that Congress did not intend them to be all 
inclusive and to exclude from this field the operation of such rules 
of state law as can be applied consistently with the express mandates 
of the federal act. Thus § 15 provides that it “shall not abrogate nor 
nullify any other statute, whether State or Federal, dealing with the 
same subjects as this Act; but it is intended that all such statutes shall 
remain in full force and effect except in so far only as they are in- 
consistent herewith or repugnant hereto.” In consonance with this 
view it has been held that the act “was not intended to repeal the law 
of sales or to destroy the rights and liabilities of the contracting parties 
thereunder”.* 

[1,2] It follows, therefore, that while the validity of contracts to 
sell perishable agricultural commodities in interstate commerce is to 
be determined by the federal act and the regulations issued under it 
to the extent that they are applicable, the law of the state the rules 
of which would be applicable under the conflict of laws continues to 
be applicable to the determination of the question of validity to the 
extent that the federal act and regulations do not provide a rule for 
its solution. Applying this general proposition to the present case 

87 U.S.C. A. § 4990. 


*LeRoy Dyal Co. v. Allen, 4 Cir., 1947, 161 F. 2d 152, 157. 
Co. v. Hesser, 10 Cir., 1948, 166 F, 2d 904, 906. 


917053—50-—_8 


See also Ernest B. Fadler 
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we search the federal act and regulations in vain for any rule with 
respect to whether or not a contract to sell perishable agricultural 
commodities must be in writing. Therefore, since the federal act has 
not brought this particular subject under federal regulation the stat- 
utes of frauds of the various states remain applicable to such con- 
tracts. This appears to be the view taken by the Secretary of Agri- 
culture ® +[527] and we think it is inescapable in the light of the silence 
of the federal act and regulations upon the subject. 

[3] Accordingly if the applicable state statute of frauds has the 
substantive effect of rendering a parol contract wholly void it would 
have the same effect upon a contract to which it was applicable under 
conflict of laws principles to sell perishable agricultural commodities 
in ‘interstate commerce. The necessary result in such a case would 
be that rejection by the buyer of commodities purchased under the 
void contract would not be a case of unfair conduct under the federal 
act or give a right on the part of the seller for reparation therefor 
under the act. 

[4] This brings us to the consideration of the principal question 
presented for decision, namely, whether § 4 of the Uniform Sales Act, 
the Pennsylvania Statute of Frauds here involved, has in that state 
substantive or procedural effect. In Continental Collieries v. Shober, 
3 Cir., 1942, 130 F. 2d 631, this court gave careful consideration to this 
precise question. In our opinion in that case Judge Jones discussed 
and reconciled the Pennsylvania authorities and reached the conclu- 
sion that the Pennsylvania act is regarded as procedural in the sense 
that it denies a remedy in the Pennsylvania courts for the enforce- 
ment of such contracts but does not have the effect of rendering them 
void for all purposes. Our further consideration of the Pennsylvania 

5The Secretary of Agriculture in his departmental interpretation and construction of 


the Perishable Agriculture Commodities Act which accompanies the regulations for its 
enforcement states : 

“It is important that the essential terms of sale be stated in writing in order to meet 
the requirements of the statute of frauds. This may be done (a) by a confirmation of sale 
signed by the purchaser and by the vendor or his authorized agent, usually a broker, or 
by a memorandum of sale signed only by the broker or other authorized agent on behalf 
of the purchaser, (b) by correspondence which identifies the produce and states the terms 
of sales, or (c) by telegrams provided the produce is identified and the essential terms of 
sale are covered. Unless the terms of sale are fully stated in writing, aggrieved parties 
may find that they not only are not in a position to avail themselves of the benefits of this 
act in obtaining reparation but that they have left the Administration without the 
necessary evidence to bring successful disciplinary action against the offender. 

“The original seventeenth section of the statute of frauds, which is the law in most 
States, generally as part of the Uniform Sales Act, also provides that such statute may 
be complied with where ‘the buyer shall accept part of the goods so sold, and actually 
receive the same, or give something in earnest to bind the bargain, or in part payment.’ 
As the written contract is usually more susceptible to proof than the other provisions 
above quoted, it is desirable to have a signed contract.” 


¢Italic figures in brackets refer to first word beginning a page in 183 F. 2d.—Ed. 
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authorities upon this question does not convince us that we should de- 
part from the conclusion reached in Continental Collieries v. Shober. 
On the contrary we find further confirmation by the Pennsylvania 
Supreme Court of the conclusion there reached. Thus in Franklin 
Sugar Refining Co. v. Lykens Mercantile Co., 1922, 274 Pa. 206, 209, 
117 A. 780, 781, Justice Simpson said: “It is averred the contract was 
not valid, but the Sales Act does not say oral agreements are rot valid, 
but only (by section 4) that, if involving—‘Five hundred dollars or 
upwards [they] shall not be enforceable by action unless the buyer 
shall accept part of the goods or choses in action so contracted to be 
sold or sold, and actually received the same, or give something in 
earnest to bind the contract, or in part payment, or unless some note 
or memorandum in writing of the contract or sale be signed by the 
party to be charged or his agent in that behalf.’ ” 

And in Franklin Sugar Refining Co. v. John, 1924, 279 Pa. 104, 
109, 123 A. 685, 686-687, Justice Sadler, quoting Professor Williston 
with approval, said: “‘As the purpose of the statute is to require a 
formality of proof in order to make a contract enforceable, not to 
impose a new rule of law as to what constitutes a valid contract, it is 
immaterial with what purpose [or in what way, so long as it is signed] 
the requirement of the statute is fulfilled.” 1 Williston on Con- 
tracts, 1114.” 

[5] Since § 4 of the Uniform Sales Act in force in Pennsylvania 
does not render void Pensylvania contracts which violate its terms but 
merely denies enforcement of such contracts in the Pennsylvania courts 
it follows that the contract between the appellants +[528] and the ap- 
pellee which is the subject of the present litigation was not void under 
that statute. 

The remaining question is whether, nonetheless, § 4 of the Penn- 
sylvania act operates in this proceeding to deny a remedy to the ap- 
pellee for the appellants’ rejection of the carload of peas in breach of 
that contract. As we pointed out in our prior opinion, the rule of 
Erie R. Co. v. Tompkins, 1938, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 
1188, 114 A. L. R. 1487, is not applicable to this proceeding since it 
was not brought under the diversity of citizenship jurisdiction but 
under § 5 of the federal act which gives a federal right to the person 
injured to recover the damages sustained by reason of the violation of 
the act. The district court was, therefore, not “only another court of 
the State”® and as such required to enforce state statutes, such as 


® Guaranty Trust Co. of New York v. York, 1945, 326 U. S. 99, 108, 65 S. Ct. 1464, 1469, 
89 L. Ed. 2079. 160 A. L. R. 1231. 


fItalic figures in brackets refer to first word beginning a page in 183 F. 2d.—Ed. 
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§ 4 of the Uniform Sales Act of Pennsylvania, which operate to deny 
a remedy in a particular type of case in the state courts.’ 

[6, 7] Accordingly the procedural limitation upon suit laid down 
by § 4 of the Pennsynvania statute is not applicable in the present 
case by virtue of its own force but only if the federal act has adopted 
it as a limitation upon the remedy granted by that act. We find 
nothing in the federz1 act which would suggest that the remedy con- 
ferred by § 5 upon an injured party to a contract of sale of perishable 
agricultural commodities shall not be available if under the laws of 
the particular state which is involved a suit on the contract. could not 
have been maintained in the state courts. On the contrary it is ap- 
parent that the federal act intends to grant a new remedy which is not 
dependent upon but in addition to such other remedies as may be 
available to the parties at common law or by the statutes of any state.® 
Indeed subsection (b) of § 5 expressly so provides, as follows: “Such 
liability may be enforced either (1) by complaint to the Secretary as 
hereinafter provided, or (2) by suit in any court of competent juris- 
diction; but this section shall not in any way abridge or alter the 
remedies now existing at common law or by statute, and the provisions 
of this Act are in addition to such remedies.” ® 

[8] It has been suggested that the term “remedies” as used in 
§ 5 (b) is not limited to rights of a procedural nature but includes also 
substantive rights. We see no merit in this suggestion. “Remedy” 
has been defined as the means employed to enforce a right or redress 
an injury.” That this is the meaning of the term as used in § 5 (b) 
is attested by the fact that the subsection is devoted to the matter of 
enforcement of the right of an injured person to damages for violation 
of the act. Accordingly the reference to “remedies now existing at 
common law or by statute” must refer to existing procedure in the 
state courts, and in the federal courts under their diversity jurisdiction, 
for the enforcement of any right to damages which may arise under 
the state law out of the conduct which has given rise to liability 

7 Holmberg v. Armbrecht, 1946, 327 U. S. 392, 66 S. Ct. 582, 90 L. Ed. 743, 162 A. L. R. 
719. Compare Guaranty Trust Co. of New York v. York, 1945, 326 U. S. 99, 108, 65 S. Ct. 
1464, 89 L. Ed. 2079, 160 A. L. R. 1231; Angel v. Bullington, 1946, 330 U. S. 183, 191-192, 


67 S. Ct. 657, 91 L. Ed. 832; Cohen v. Beneficial Loan Corp., 1949, 337 U. 8. 541, 555, 69 


8. Ct. 1221, 93 L. Ed. 1528. 

®§ Krueger v. Acme Fruit Co., 5 Cir., 1935, 75 F. 2d 67, 68. 

°7 U.S.C. A. § 499e. 

102 Bouvier’s Law Dictionary Rawle’s Third Revision, page 2870. 

1 Since § 5 (b) of the federal act itself gives the alternative right to sue on the federal 
cause of action in any court of competent jurisdiction, federal or state, the reference to 
common law and statutory remedies in the saving clause of the subsection must refer to 
remedies for the enforcement of other causes of action, created by state rather than the 


federal law, growing out of the same conduct. 
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under § 5 (a) of the federal act. Whether such a state remedy 
actually exists in any particular case is not a matter with which the 
federal act concerns itself. It merely +[529] seeks to make clear that 
such remedy if it exists shall not be disturbed by the fact that a new 
and additional remedy has been provided by the act. 

[9] We conclude that in the reparation proceeding before the 
Secretary of Agriculture from which the appeal to the court below was 
taken § 4 of the Uniform Sales Act of Pennsylvania was not applica- 
ble either to invalidate the contract. between the parties out of which 
the controversy arose or to deny the appellee the right to file his com- 
plaint with the Secretary and to secure a reparation order. The pro- 
ceeding in the district court, although a trial de novo, was nontheless 
basically an appeal from the order of the Secretary and, therefore, 
necessarily involved the same issues to be determined under the same 
rules of substantive and procedural law as were involved in the Sec- 
retary’s proceeding. The Pennsylvania act was, therefore, equally 
inapplicable to the proceeding in the district court. The appellants’ 
defense based upon the statute was accordingly without merit and the 
action of the district court in denying the appellants’ motions for a 
new trial and for judgment n. o. v. and in entering judgment upon the 
verdict in favor of the appellee were right. 

[10] Moreover the judgment was right even if we should assume 
that § 4 of the Pennsylvania Uniform Sales Act is substantive in 
effect. For that section provides * that a parol contract for the sale 
of goods shall be enforceable if “the buyer shall accept part of the 
goods * * * and actually receive the same.” It is true that 
“acceptance of goods” is defined by the third paragraph of § 4 of the 
Pennsylvania Act,’ and it may be doubtful whether the facts of this 
case would meet that definition. But that particular provision of the 
Pennsylvania act has been superseded, as to contracts to sell perisha- 
ble agricultural commodities which come within the federal act, by 
the definition of “acceptance” appearing in § 46.2 (s) of the regula- 
tion * issued by the Secretary of Agriculture under that act. That 

2 This is not to say, of course, that a defense may not be raised on the appeal in the 


district court which was not actually raised in the proceeding before the Secretary of 
See Ernest HE. Fadler Co. v. Hesser, 10 Cir., 1948, 166 F. 2d 904, 906. 


Agriculture. 


18 See note 2. 
4 “Third. There is an acceptance of goods within the meaning of this section when the 


buyer, either before or after delivery of the goods, or any part thereof, expresses by words 
or conduct his assent to becoming the owner of those specific goods.” 69 Pa. P. S. § 42. 


%7C. F. R. (1949 ed.) § 46.2 (s). 
tItalic figures in brackets refer to first word beginning a page in 183 F. 2d.—Ed. 
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definition states, inter alia, that “Failure of the purchaser to notify 
the seller within a reasonable time, as defined in paragraph (r) of this 
section, that he rejects the produce; . . . shall constitute acceptance 
of the produce.” Paragraph (r) of the section states that “reason- 
able time” means, with respect to rail shipments, not to exceed 24 
hours after receipt of notice of arrival of the produce. 

The jury was fully justified by the evidence in this case in finding 
that the appellants actually received and inspected the car of peas in 
controversy not later than 12:04 P. M. on March 27, 1944 and that 
they did not give the appellee notice of rejection until 8:30 P. M. on 
March 28th, more than 24 hours later. On these facts the Pennsyl- 
vania statute, modified by the federal law as to the meaning of 

‘“acceptance” as used therein, was complied with even if it was ap- 
plicable, and the district court rightly so concluded. 

The judgment of the district court will be affirmed. 
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Exchange, a contract market, as required under the 
act and rules and regulations thereunder, and that 
the transactions in question were carried out under 
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acts of the individual respondents as officers of the 
corporation, and where respondents’ answer in the 
form of letters indicated that no hearing was desired 
and alleged that the violations were entirely due to 
the negligence of respondent A. F. S., who was in sole 
charge of oil purchases and hedging transactions, and 
who was only responsible to J. P. B. who had been 
inactive in the business due to illness, it is held: 
the respondents’ answer was properly treated by 
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alleged in the complaint and a waiver of oral 
hearing; 
since there is no claim that respondent A. F. S. 
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ration, his failure to report must be considered as 
the failure of the corporation; 


the circumstances of this case do not require the 
imputation of the officer’s willfulness to the cor- 
poration; all trading privileges should he denied to 
respondent A. F. 8. for a period of 60 days; 


6 ep RE RR So ENR 


and all trading privileges should be denied to the 
corporate respondent for a period of 60 days, to ' 
be held in abeyance for one year conditioned 
upon its observance during that time of the act 

and the rules and regulations..___.._._..-------- 2577 1189 


Where complaint charged that on three specified dates 
respondent willfully violated the act by failing to re- 
port transactions and market positions in cottonseed 
oil futures in amounts beyond a specified size or quan- 
tity, executed on the New York Produce Exchange, 
a contract market, as required under the act and rules 
and regulations thereunder, and respondent’s answer 
admitted his failure vo report, but denied that such 
failure was willful, it is held, that, in view of the cir- 
cumstances disclosed in this proceeding, it would be i 
unreasonable to conclude that respondent’s failure to 
report was an oversight due to the pressure of other 
business or the lack of adequate help, but the only pos- 
sible conclusion is that his failure to report was either 
deliberate, and therefore willful, or else due to such 
gross negligence as to constitute willfulness, and, 
therefore, a denial of all trading privileges to respond- 


SMARTS 


ent for a period of 60 days should be imposed. - - - ----- 2578 1194 | 
Denial of, for failure to report transactions in amounts beyond 
gnecified sizes or quantity......=-......-..........<-.- ._ 2578 1197 
VIOLATION OF ACT 
Failure to report transactions in amounts beyond specified 
gines OF Quantity.......... cases des : eke: ae 1192 
WILLFUL VIOLATION OF ACT 
Imputation of, by officer to corporation - - -- ~~~ - ae ~ 26t7 1192 


PACKERS AND STOCKYARDS ACT, 1921 
BOOKS AND RECORDS 


Respondent ordered to keep such accounts, records and mem- 
oranda as fully and correctly disclose all transactions in- 
WeNPO da Te DUS Bog occa tees sds Scaw cca cuconeone 2584 1209 


Respondent ordered to maintain a shipper’s proceeds account 
in accordance with section 201.42 of the regulations issued 
MT CRO G0 oe ee edaccanooecmaseees= wits a ace 1217 








Page 


1189 


1194 


1197 


1192 


1192 


1209 


1217 
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OcToBER 1950 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


CAVEAT EMPTOR 


APPLICATION OF DocTRINE OF 
Where respondent examined, to some extent, the two 


cows purchased from the complainant and could have 
made, had he requested it, a thorough examination of 
the cows, and had such an examination been made, 
he could easily have discovered that one of the cows 
was a “big jaw’’ cow, and no question of fraud was 
raised in this action, in the absence of fraud, the doc- 


CEASE AND DESIST 


IssuinG WorTHLESS CHECKS 
Where the Order of Inquiry charged respondent with 


purchasing livestock and issuing checks in payment 
thereof which were returned unpaid by the bank be- 
cause of insufficient funds and the respondent ad- 
mitted the charges set forth in the Order of Inquiry, 
respondent is ordered to cease and desist from issuing 
checks in payment for livestock purchased when it 
does not have sufficient funds on deposit for payment 
OF SUG GHOCRS ws, oo bonc ace cce sees ese 


Misuse or FunpDs 
Respondents ordered to cease and desist from using 


funds received for consignors for financing their own 
transactions or for any other unauthorized purpose_ - 


ViIGLATIONS OF BOP oo ono een css eoceweetsoanecs mater aches 


2587: 1215. 


Where the Order of Inquiry charged the respondent with 


wilfully violating the provisions of the act and the 
regulations by using livestock purchased for his own 
account to fill purchase orders and concealing such 
fact by submitting accounts of purchase listing false 
and fictitious names as the sellers of the livestock, en- 
gaging in business as a dealer without being registered 
and furnishing bond and causing the stockyard to 
issue scale tickets and market agencies to issue ac- 
counts of sale showing false or fictitious names as the 
purchasers of the livestock, and the respondent in a 
stipulation admitted the charges set forth in the Order 
of Inquiry, but denied that such violations were wilful, 
and consented to the issuance of a cease and desist 
order, the respondent is ordered to cease and desist 
from engaging in the unfair practices and devices set 
out in the Order of Inquiry and causing false entries 
to be made in the records of the operator of the stock- 
yard and in the records of the market agencies - - - - - - 
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2585 
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1199 
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1286 INDEX-DIGEST AND SUBJECT-INDEX OF COURT DECISIONS 9 A. D, 


OctToBEeR 1950 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


CEASE AND DESIST—Continued 
VioLations oF Act—Continued No. Page 
Where the Order of Inquiry charged the respondent with 
engaging in unlawful, unfair, unjustly discriminatory 
and deceptive practices and failing to maintain 
properly a shippers’ proceeds account by using funds 
received as proceeds from the sale of consigned live- 
stock to finance its dealer operations and for purposes 
other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, and 
respondent in a stipulation consented to the issuance 
of the order herein, the respondent is ordered to cease 
and desist from using the unlawful, unfair, unjustly 
discriminatory and deceptive practices complained of 
in the Order of Inquiry and ordered to maintain a 
shippers’ proceeds account in accordance with section 
BOL 42/00 the remwiations.. eee cocewt 2588 1216 


OKLAHOMA CITY LIVESTOCK EXCHANGE RESOLUTION 
AUTHORIZED BY PACKERS AND Stocxyarps Act, 1921 
The resolution adopted by the Oklahoma City Livestock 

Exchange on December 14, 1948, providing, in effect, 
that title passes from the seller to the purchaser 
at the time livestock is weighed to the purchaser’s 
account by prohibiting such livestock from being 
weighed back to the seller, is authorized by the pro- 
visions of section 307 of the Packers and Stockyards 
Act, 1921, and said resolution is a just, reasonable 
and non-discriminstory rule and a proper performance 
of the duty imposed by said section 307__._-_------ 2580 1199 


PACKERS AND STOCKYARDS ACT, 1921 
Oklahoma City Livestock Exchange Resolution authorized 
by 2580 1201 


RATES AND CHARGES 
CONTINUATION OF 
Inasmuch as the parties are agreed respondents are 
authorized to continue to charge the rates currently 
in effect and authorized by the order of October 21, 
ee sR aaa Cod cn ah a rere ae 2586 1211 


Inasmuch as the parties are agreed the order of Decem- 

ber 15, 1949, is continued in effect to and including 

NUNN I 5 onl ee ee eee 2590 1219 
Inasmuch as the parties are agreed and the action appears 

to be in the public interest, the order of October 27, 

1948, as amended by the order of December 20, 1948, 


is continued in effect to and including December 1, 
1950 2589 1218 


EXTENSION OF 
Authorization for current rates extended for a period 
of sixty days upon request of respondent and recom- 
mendation of Livestock Branch._.-...------------ 2581 1202 





D A.D, 9 A. D. INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 1287 


OcToBER 1950 
PACKERS AND STOCKYARDS ACT, 1921—Continued 
REGISTRATION 
Page SUSPENSION OF No. Page 


Respondents’ registration as market agent suspended 
until such time as they show themselves to be solvent, 
but in no event shall respondents engage in the 
business for which they are registered until the 15th 
day after the effective date of this order which shall 
become effective on the 6th day after its issuance_____-_ 2582 1203 


SUSPENSION oF, HELD IN ABEYANCE 

Where respondent admitted willful violations of the act 

and consented to the issuance of the order herein, he 

is ordered to cease and desist from using the unfair, 

unjustly discriminatory practices and devices set out 

in the Order of Inquiry and to keep such accounts, 

records and memoranda as fully and correctly disclose 

1216 all _transactions involved in his business, and his 

registration is suspended for a period of 30 days, such 

suspension to be held in abeyance and not to become 

effective unless respondent, within two years from the 

date of the order, is again found, after opportunity for 

a hearing, to have violated the act or the regulations 
thereunder 2584 1207 


Where the Order of Inquiry charged the respondent 
with willful violation of various provisions of the act 
by selling consigned livestock to employees or trading 
partnerships composed of employees and others, 
selling livestock for such trading partnerships in 
competition with consigned livestock, accounting im- 

1199 properly to consignors and purchasers of livestock, 
using consigned livestock to fill purchase orders 
without accounting properly to consignors and 

201 purchasers, setting up trade accounts for and clearing 

dealer operations of unregistered persons, selling con- 
signed livestock to clearees without disclosing such 
fact to owners or consignors of the livestock and failing 
to keep proper accounts and records, and the respond- 
ent in a stipulation admitted most of the violations set 
forth in the Order of Inquiry and consented to the 
issuance of the order herein, the respondent is ordered 
to cease and desist from the violations of the act and 

219 the regulations complained of in the Order of Inquiry 
and his registration is suspended for a period of 30 
days, such suspension to be held in abeyance and not 
to become effective unless respondent within two years 

from the date of the Order is again found, after oppor- 

118 tunity for a hearing, to have violated the act or the 

: regulations issued thereunder__......-...---------- 2587 1212 
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1288 INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 9 A.D, 


OCTOBER 1950 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


REPARATION No. 
FaILurE TO Pay ror Livestock 
In a reparation proceeding where the complainant 
charged respondent with purchasing two cows from 
complainant and refusing to pay for such purchases 
and demanded reparation for the value of said two 
cows, respondent and his clearor are ordered to pay 
complainant as reparation for the livestock purchased. 2580 


VIOLATION OF ACT 


Causing false entries to be made in the records of the operator 


of the stockyard and in the records of the market agencies__ 2585 
Engaging in the unfair and deceptive practices and devices 

described in the Findings of Pact..........-.0.-<ss2--< 2585 
Using unfair, unjustly discriminatory and deceptive practices 

and devices set out in the Findings of Fact____._.__-___- 2584 
Using the unlawful, unfair, unjustly discriminatory and 

deceptive practices described in the Findings of Fact_..._ 2588 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCORD AND SATISFACTION 
ACCEPTANCE OF CHECK as Not ConstituTING 
In the absence of an honest dispute, the acceptance of 
a check marked “receipt in full” for less than the 
purchase price does not consitute an accord and 


RRR SOREN 2005 5 5c See Sw i ren Ne he 2602 


ARBITRATION AGREEMENT 


Provisions for, in contract of purchase and sale as not pre- 
chiding jurisdiction’‘of Secretary. —......-.-......s.25.. 2603 


CALIFORNIA LAW OF NOTICE 


PeRTOrt Or COMMOGIOY. 2. ons oe sees teen Sh See See was 2605 


COMPLAINT 
Fiuine or, HELD MADE WITHIN LIMITATION PERIOD 
Where complainant filed an informal complaint with the 
Department within nine months after the alleged 
cause of action accrued, formal complaint filed after 
the nine months had expired was not untimely-___------ 2603 


CONFLICT OF LAWS 
APPLICATION OF RULE OF 

Where it is necessary, in a reparation proceeding under 
the Perishable Agricultural Commodities Act, to 
decide a question by resort to state law under the 
principles of conflict of laws, such question should be 
decided by applying the same conflict of laws prin- 
ciples which a federal court would apply in the juris- 
diction in which appeal, if any, must be taken_ -_---_--- 2603 
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OcTOBER 1950 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


CONTRACT OF PURCHASE AND SALE 
Provisions for arbitration agreement in, as not precluding 
jurisdiction of Seeretary...- - .. one se sesecs cesta asc 


DAMAGES 
MEASURE OF, BASED ON AVERAGE OF NEARBY MARKET 
QuoraTION DEEMED APPROPRIATE 

Where it is shown that complainant was damaged by 
respondent’s breach of the contract but complainant 

failed to make a proper resale of the commodity in 

question, complainant’s damage is calculated upon 

the basis of the average of nearby market quotations 

where it appears that complainant could have sold the 
commodity following rejection thereof by its customer_ 


DEFAULT 


Admission of facts alleged in complaint by__.------.------ 
2596: 1230; 2598: 1237; 2604: 1263. 


DISMISSAL 


FAILURE TO EsTaABLISH SHORTAGES 
Where complainant-buyer claimed substantial shortages 
in four ears of onions purchased from respondent 
which arrived at destination with original seals intact, 
and the record shows that the delivering carrier un- 
loaded the onions and delivered them to complainant 
“when ordered,” that the onions remained in the 
possession of the railroad carrier for periods ranging 
from about 5 days to almost a month, and there is 
nothing to show what method the carrier employs to 
safeguard the produce in its possession, it is held, 
that complainant’s evidence is insufficient to sustain 
the burden of proof resting upon complainant to 
establish that respondent failed to deliver at destination 
point the number of bags of onions shown on invoices, 
and the complaint should be dismissed_-_-------~----- 


FarLurE To Give Notice or DeFrectT oF COMMODITY WITHIN 
REASONABLE TIME UNDER LAW OF CALIFORNIA 

Where complainant-purchaser of several lots of frozen 
asparagus, under contracts performed in the State 

of California, admits that it was put on notice, two or 

three months after delivery of the commodity, that 

the frozen asparagus was not of the quality required 

by the contracts, yet failed to complain to the seller 

of the alleged breach until more than six months after 
delivery, held, such delay in giving notice is unreason- 


No. 


2595 


2591 


2591 


2599 


Page 


1256 


1226 


1222 


1222 


1238 





1290 INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 9 A.D. 


OCTOBER 1950 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL—Continued 
FAILURE TO GIVE NOTICE OF DEFECT OF COMMODITY WITHIN 
REASONABLE TIME UNDER LAW oF CALIFORNIA—Continued No. Page 


able, and under the law of California and the Uniform 
Sales Act, the delay relieved respondent-seller of 
liability for the alleged breach, and therefore the 
complaint should be dismissed____._...-.---------- 2603 1252 


Settlement between Parties 
Where complainant notified the Department that the 
controversy has been settled and requested with- 
drawal of its complaint against respondent, the com- 
plaint is, accordingly, dismissed_---..-..-.-------- 2601 1244 


Where complainant sent to the Department a letter 
advising that its claim had been settled and that the 
proceeding be closed, the complaint is dismissed -- - -- 2600 1243 


Where complainant’s representative notified the Depart- 
ment that the parties had amicably settled the dispute 
and authorized dismissal of the complaint, complaint 


ereteripeOte t = io e n aee  ioe SEI Ne Thea SO ne alates 2592 1222 


EVIDENCE 
Agreement for protection against loss_..._....----------- 2597 1233 
Burden of proof as to loss after unloading produce-_-_------- 2599 1240 


Saiprer Nor LiasBie For Loss AFTER UNLOADING PRODUCE 
Where respondent-shipper testified, in an action for 
damages for short shipment of onions, that all the 
cars were loaded by elevator, using Veedor-Root 
counters, which automatic counters have been highly 
successful for 2 years, and submitted affidavits and 
oral testimony of growers and loaders to the effect 
that there were no shortages when the cars were sealed 
for shipment, and it appears that complainant left the 
onions in possession of the railroad carrier for some 
time after they were unloaded, it is held, that respond- 
ent cannot be held liable for any loss which may have 
occurred after the onions were removed from the cars. 2599 1238 


JURISDICTION OF SECRETARY 


ARBITRATION AGREEMENT AS Not PRECLUDING JURISDICTION 
or SECRETARY 

Where complainant-buyer and respondent-seller were 
bound, by reason of the terms of their contract of 
purchase and sale, to an executory agreement to sub- 

mit to arbitration all disputes arising out of the trans- 
action, held, the Secretary is not denied jurisdiction 

by such an executory agreement and will entertain the 


COMINGUIG co ccccs cesses Bi aN OE ai eS 2603 1253 








9 A. D. INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 1291 


A.D, 
OcTOBER 1950 
_ PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
KANSAS LAW OF NOTICE No. Page 
GG OF COMMINONIE Gs i ot oc sie eer te ceveseeees 2603 1256 
P 
7 LIMITATION PERIOD 
Filing of complaint shown as within..-_-__.-----.------ .. 2603 1256 
1252 NOTICE OF DEFECT OF COMMODITY 
Errect oF FaILuRE TO GIVE, WITHIN REASONABLE TIME 
UNDER Law oF KANSAS 
Where the purchaser of a carload of frozen asparagus, 
under a contract performed in the State of Kansas, 
1244 admits that it was put on notice, two or three months 


after delivery of the commodity, that it was not of 
the quality required by the contract, yet failed to 
complain to the seller of the alleged breach until more 
1243 than six months after delivery, and was unable to 
prove that such delay was without detriment to the 
seller, held, such delay is unreasonable, and under the 
law of Kansas relieves the seller of liability for the 


1222 alleged breach_-_-.------ paws sae eeae aes Since ne 1253 
PROTECTION AGAINST LOSS 

1233 Evidence showing agreement for..........-..-.---=--..-- 2597 1233 

1240 RECONSIDERATION 


PETITION FOR, GRANTED 

Petition for reconsideration of prior orders of August 26, 
1949, and April 26, 1950, in which it was held that re- 
spondent breached the contract by failing to furnish a 
ear of lettuce which conformed to the terms of the 
contract but that complainant had failed to prove its 
damages, granted, since reconsideration in this matter 
is deemed proper - -_---------- SoBe esa Oueeaewiak ee 1226 


RECONSIDERATION AND REHEARING 


Failure to file petition for, within limitation period, does not 
stay proceeding = ia Spas ae aS Secs te 1225 
238 
REHEARING AND RECONSIDERATION 
DENIAL OF PETITION FOR 
Respondent’s petition for rehearing and reconsideration 
of and order awarding reparation to complainant is 
denied where it appears that the previous order is 
supported by the evidence and the law applicable 
thereto_ se ee bs eae ag a eiool otetqnmcch Sener 1223 


917053-—50——-9 
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OcToBEeR 1950 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION 
FaILurE To Account No. Page 
Where complainant alleged that it consigned a truckload 
of peppers, squash, and eggplant to respondent to be 
sold for complainant’s account and that respondent 
has not made an accounting, and where respondent 
has not filed an answer, held, respondent’s failure to 
file an answer constitutes an admission of the facts 
alleged in the complaint, and its failure to make an 
accounting to complainant is a violation of the act 
for which complainant should be awarded reparation 
in the sum of the net proceeds realized from sale of 
the produce 2598 1235 


“ FarturE To Pay BALANce or PurcHAsEe Price 

Where complainant alleged failure of respondent to pay 
the balance of the purchase price of a truckload of 
citrus fruit sold to and accepted by respondent, and 
the latter failed to file an answer, it is held, respond- 
ent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of 
oral hearing, and his failure to pay the balance of the 
agreed price is a violation of section 2 of the act for 
which reparation should be awarded to complainant_.. 2591 1220 


Where complainant sought to recover the balance of the 
purchase prices of four lots of onions allegedly sold 
to respondent at specified prices and respondent con- 
tended that the amounts paid were those agreed upon 
with complainant’s salesman after delivery of the 
onions, held, that the four lots were sold at specified 
prices; that the salesman did not authorize reduced 
prices; that a portion of one lot was accepted back 
by complainant because of small size and respondent 
properly deducted from his remittance the expenses 
incurred, and that reparation should be awarded 
complainant for the balance of the purchase price 
Grane Hiner dimeetots: 2 2s noe ee cos acacckceosee 2602 1245 


Where complainants sold a carload of watermelons to 
respondent and the latter failed to pay the full pur- 
chase price and failed to file an answer, it is held, 
respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and 
its failure to pay the full purchase price is a violation 
of section 2 of the act for which reparation should be 
awarded complainants in the amount of the unpaid 
balance of the purchase price 2596 1228 





9 A. D. INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE DEC. 1293 


OcTOBER 1950 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
REPARATION—Continued 


FartureE To Pay Net ProcreEps No. Page 
In action by complainant to recover the agreed purchase 
price of a carload of grapes sold to respondent com- 
pany which contended that it complained of the grapes 
tendered and accepted and sold them only after com- 
plainant agreed to protect respondent against any loss 
sustained by reason of the condition and quality of 
the grapes, held, the evidence establishes that com- 
plainant agreed to protect respondent against loss, 
that the loss sustained on the shipment was not en- 
hanced by any act or omission of the respondent and, 
therefore, reparation should be awarded complainant 

only for the net proceeds realized from the resale__.. 2597 1230 


FarturE to Pay PurcHasE PRIcE 

Where it is alleged complainant sold and delivered to 
respondent a truckload of potatoes meeting contract 
requirements, but that respondent has failed and re- 
fused to pay the purchase price therefor, and where 
respondent failed, after written notice, to file an 
answer to the formal complaint, held, respondent’s 
failure to answer constitutes an admission of the facts 
alleged in the complaint and a waiver of hearing, and 
respondent’s failure to pay the purchase price is a vio- 
lation of section 2 of the act for which reparation, with 
interest, should be awarded complainant 2604 1262 


Fatture To Pay Repucep PurcHASE PRICE 

Where complainant sold a truckload of potatoes to 
respondent and, upon delivery, allowed a reduction 
in the agreed purchase price but respondent failed to 
pay the reduced purchase price, and respondent failed 
to file an answer, it is held, respondent’s failure to 
answer constitutes an admission of the facts alleged 
in the complaint, and its failure to pay the reduced 
purchase price is a violation of the act for which com- 
plainant is entitled to an award of reparation 2605 1264 


SHORTAGES 
Shipper not liable for, after unloading produce 2599 1240 


STAY ORDER 
AvoIpDING CONTROVERSY BETWEEN PARTIES 

Where respondent filed a petition for reconsideration 
and rehearing one day late after the expiration of the 
10-day period provided by the rules of practice for 
such failing, the petition does not operate as an auto- 
matic stay, but to avoid any controversy on this 
point the prior order is hereby stayed, pending the 
issuance of a further order in this proceeding 2594 1225 
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OcToBEeR 1950 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
VIOLATION OF ACT No. Page 
Failure to account 1237 
FAILURE To Pay— 
balance of purchase price 1222 


1230 
net proceeds é 1233 


purchase price 1263 





INDEX-DIGEST AND SUBJECT-INDEX OF 
COURT DECISIONS 


OcToBER 1950 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE 


FaILuRE TO Notiry SELLER OF REJECTION OF PRODUCE WITHIN 
LIMITATION PERIOD AS CONSTITUTING 
Where the regulations issued under Perishable Agricultural 
Commodities Act provided that failure to notify seller of 
rejection of produce within 24 hours constituted an acceptance 
thereof, failure of buyer of peas to give notice of rejection for 
more than 24 hours thereby constitutes an acceptance of the 
goods within the Pennsylvania Statute of Frauds so as to 
permit recovery of reparation under the Perishable Agricul- 
tural Commodities Act, even though Pennsylvania statute 
was regarded as substantive in effect as the Federal rule 
supersedes that of the State statute, 183 F. 2d 524 


APPEALS 


APPLICABILITY OF STATE STATUTE OF FRAUDS TO CONTRACT OF PuUR- 
CHASE AND SALE UNDER PACA Act 
Where defendant appealed from a judgment of the District Court 
in favor of the plaintiff, the Court of Appeals held that the 
Statute of Frauds of Pennsylvania was not applicable either 
to invalidate the contract for sale of the peas or to preclude 
recovery of reparation under the Perishable Agricultural Com- 
modities Act, 183 F. 2d 524 
Rieut to Susmir Views witH Respect TO QueEsTIONS DEEMED 
DECISIVE 
Where defendant appealed from a judgment of the District Court 
in favor of the plaintiff, the Court of Appeals held that the 
parties were entitled to submit their views in briefs and oral 
argument, with respect to questions deemed decisive, 181 F. 
Or Bie oe os aS nb aa eco e ee eae ee ee ee 


CONTRACT OF PURCHASE AND SALE 


Errect cr ACCEPTANCE OF OFFER BY TELEPHONE IN PENNSYLVANIA 

Acceptance by telephone in Pennsylvania of an offer made in 

New York to sell carloads of fresh peas, held, resulted in a 
Pennsylvania contract, 181 F. 2d 345 


1267 
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OcTOBER 1950 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


COURTS 


ConFuict or LAaws—SuPREMACY OF FEDERAL Law 

While the validity of contracts to sell perishable agricultural com- 
modities in interstate commerce is to be determined by the 
federal act and the regulations issued under it to the extent 
that they are applicable, the law of the state the rules of which 
would be applicable under the conflict of laws continues to be 
applicable to the determination of the question of validity to 
the extent that the federal act and regulations do not provide 
a rule for its solution, 183 F. 2d 524 


PENNSYLVANIA STATUTE OF FRAUDS 


APPLICABILITY OF, TO CONTRACT OF PURCHASE AND SALE UNDER 
PACA Act 

In the reparation proceeding before the Secretary of Agriculture 
from which the appeal to the court below was taken § 4 of the 
Uniform Sales Act of Pennsylvania was not applicable either 
to invalidate the contract between the parties out of which the 
controversy arose or to deny the appellee the right to file his 
complaint with the Secretary and to secure a reparation order, 

183 F. 2d 524 


REARGUMENT 


QuESTION OF Errect oF STATE STATUTE OF FRAUDS 
Where the question of effect of the Pennsylvania statute of frauds 
on proceedings under the Perishable Agricultural Commodities 
Act was decisive but the issue had not been developed by the 
parties, the Court of Appeals sua sponte would order reargument, 
181 F. 2d 345 


REMEDIES 


GRANT OF, BY PERISHABLE AGRICULTURAL ComMMopITIES AcT 
The Perishable Agricultural Commodities Act intends to grant a 
new remedy which is not dependent upon but in addition to 
such other remedies as may be available to the parties at 
common law or by the statute of any state, 183 F. 2d 524 


MEANING OF TERM UNDER SEcTION 5 OF THE PERISHABLE AGRI- 
CULTURAL CoMMopITIES AcT 
The contention that the term “remedies” as used in § 5 (b) of the 
Perishable Agricultural Commodities Act is not limited to 
rights of procedural nature but includes also substantive rights 
is unacceptable as the term “remedies” used in the provision of 
the Perishable Agricultural Commodities Act that methods of 
enforcement provided therein should not abridge existing 
“remedies” refers to rights of a procedural nature, as term 
“remedy” applies to the means employed to enforce a right or 
redress an injury, 183 F. 2d 524 


Page 
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OcToBER 1950 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


STATUTE OF FRAUDS OF PENNSYLVANIA 


APPLICABILITY OF, TO CoNTRACT OF PURCHASE AND SALE UNDER 
PERISHABLE AGRICULTURAL COMMODITIES ACT 
Since the Pennsylvania Statute of Frauds does not render void 
Pennsylvania contracts which violate its terms but merely 
denies enforcement of such contracts in the Pennsylvania 
courts it follows that the contract between the parties herein 
was not void under that statute, 183 F. 2d 524 


APPLICABILITY OF PROCEDURAL LIMITATIONS OF, TO SuIT FOR REPARA- 
TION UNDER PreRISHABLE AGRICULTURAL CoMMopiITIES AcT 

The procedural limitation upon suits imposed by Pennsylvania 

Statute of Frauds was not applicable to suit for reparation under 

the Perishable Agricultural Commodities Act by virtue of force 

of Pennsylvania statute, but only insofar as the federal act had 

adopted it as a limitation upon the federal remedy, since Dis- 

trict Court’s jurisdiction arose under the act and not by virtue of 
diversity of citizenship, 183 F. 2d 524 


CoONSTRUED BY APPELLATE CouRT AS PROCEDURAL 
The provision of Pennsylvania Statute of Frauds that contract to 
sell or sale of goods of value of $500 or more shall not be enforce- 
able in absence of acceptance of part of goods, giving something in 
earnest to bind the contract or signing of a written memoran- 
dum is procedural in denying a remedy for enforcement of such 
contracts, but does not render them void for all purposes, 183 


STATUTES OF FRAUDS OF STATES 


APPLICABILITY OF, TO CONTRACTS OF PURCHASE AND SALE OF PERISH- 
ABLE AGRICULTURAL COMMODITIES 
Since the Perishable Agricultural Commodities Act and the regu- 
lations thereunder do not provide any rule with respect to 
whether or not a contract to sell perishable agricultural com- 
modities must be in writing, the statutes of frauds of the various 
states remain applicable to such contracts, 183 F 2d 524 


SuBSTANTIVE Errect oF, RENDERING ParoL Contract VoID UPON 
CoNnTRACT UNDER ConrFriict oF Laws 
If the applicable state statute of frauds has the substantive effect 
of rendering a parol contract wholly void it would have the same 
effect upon a contract to which it was applicable under conflict 
of laws principles to sell perishable agricultural commodities in 
interstate commerce. The necessary result in such a case would be 
that rejection by the buyer of commodities purchased under the 
void contract would not be a case of unfair conduct under the 
federal act or give a right on the part of the seller for reparation 
therefor under the act, 183 F. 2d 524 


Page 
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APPENDIX A 


Reference to Cumulative Material of Agriculture Decisions 


(1942-1950) 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), 7 (1948), and 8 (1949), respectively: 


Citations in Agriculture De- 
cisions : 
Statutes, orders, etc 


Agriculture decisions___. 
Court decisions 

Decisions overruled by Secre- 
tary of Agriculture 


Citations in Court Decisions: 
Statutes, orders, etc 


Appeals from Secretary’s deci- 
sions (actions for review by 
courts) 


Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 


Agriculture Decisions cited by 
courts and other authorities_ 


Commodities involved in PACA 
proceedings 


Decisions and docket numbers 
arranged in consecutive 


2700: 3: iiee: 


Volume No. and Page 


: 811; 2: 796; 3: 1179; 4: 1011; 5: 937; 6: 1194; 


7: 1243; 8: 1425 


; 815; 2: 801;3: 1185; 4: 1015; 5: 940; 6: 1199; 


7: 1250; 8: 1434 


: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 


7: 1255; 8: 1439 


: 819* 


5:938; 6:1197; 7: 1248; 


8: 1431 


: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 1213; 


7: 1259; 8: 1445 


: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 


7: 1260; 8:1447 


: 821; 2: 809; 3: 1195; 4: 1027; 5: 950; 6: 1218; 


7: 1262; 8: 1448 


: 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219; 


7: 1264; 8: 1449 


: 823 ; 2: 811; 3: 1200; 4: 10381; 5: 953; 6; 1221; 


7: 1266; 8: 1451 


*HIsToRICAL Note.—The Secretary’s decision in In re Thatford Live Poultry, Inc.,1 A. D. 


435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
promulgated. Inre Albert Bree, 3 A. D. 255 (1944).—Ed. 
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REFERENCE TO CUMULATIVE MATERIAL OF AGRICULTURE DEC. 1299 


Docket numbers and decisions 
arranged in consecutive 
order 


Cumulative lists of decisions: 
Agriculture Decisions: 
Agriculture decisions 
reported 


1942 PACA decisions 
hitherto  unre- 


1943 PACA decisions 
hitherto unre 


Agriculture decisions 
explained 

Agriculture decisions 
followed 

Court decisions fol- 
lowed in 

Court Decisions: 

Court decisions pub- 

lished 


Court and Agricul- 
ture decisions dis- 
tinguished 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agriculture 
decisions followed 


Cumulative Index-Digest and 
Subject--Index of decisions: 
Agriculture decisions___~ 


Court decisions 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index _- 


Volume No. and Page 


1: 825; 2: 813; 3: 1203; 4: 1034; 5: 956; 6: 1225; 
7:1270; 8: 1455 


1: 829; 2: 815; 3: 1206; 4: 1037; 5: 959; 6: 1229; 


7:1274; 8: 1459 


4: 1043; 5: 965 


5: 965 

2: 803; 3: 1190; 4: 1020 (distinguished) 
2: 803; 3: 1190; 5: 944 

3: 1190; 4: 1020 


2: 821; 3:1212; 5:iv—-vi; 6: v-ix; 7: v-xi; 8: 
x-xix 


7: 1254; 8: 1488 


5: 944; 6: 1206; 7: 125 


6: 1206; 7: 1254; 8: 1438 


1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7: 1293; 8: 1483 

2:870; 8:1202; &:1027; 6:1388: 7: 18%; 
8: 1586 


1:850; 2:882; 3:13818; 4:1119; 5: 1042; 6:3 
1347 ; 7: 1400; 8: 1614. 








APPENDIX B 
CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume : Page 
Avon Dartry CoMPANY ET AL. v. EISAMAN, 69 F. Supp. 500 (1946) 
Denial of application to postpone effective date of Order No. 75__. 6:72 


Agriculture and Markets Law of N. Y. 

H. P. Hoop & Sons, Inc. v. Du Monn, 386 U. S. 525 (1949) Com- 
merce—Lack of power of State of New York to deny to interstate 
milk dealer additional facilities—Constitutional law—Constitu- 
tionality of regulation of production and distribution of milk— 
Public health and welfare—Lack of power of State to promote its 
economic advantage by burdening of interstate commerce—Lack of 
power of State to accord its consumers preferred right of pur- 
chase—Relationship between intrastate and interstate activities— 
Absence of congressional action—Lack of power of State to 
advance its commercial interests by curtailing movement of articles 
of commerce—Health and safety of people—Lack of power of State 
to regulate article of interstate commerce—Lack of power of State 
to suppress competition—Nature of economic system fostered by 
the commerce clause—Federal and State regulation of milk—Police 
power of State—Power of Congress to curtail shipments of milk 
in interstate commerce—Lack of power of State to impose restraint 
on interstate commerce—Agricultural Marketing Agreement Act of 
1937—Policy of Congress with reference to interstate flow of milk— 
State limitation on export of milk prohibited by Agricultural Mar- 
keting Agreement Act—Object of Federal program—Court de- 
cisions compared and distinguished__..._._-___________--____- 8: 458 


Agricultural Marketing Agreement Act of 1937 
Battey Farm Datry Co. Er AL. v. ANDERSON, 157 F. 2d 87 (1946) 
Legality and constitutionality of classification provisions of Order 


see a a a eer 6: 611 
BaltLey Farm Dairy Co. et AL. v. JONES, 61 F. Supp. 209 (1945) Classi- 
eee Raa na EN a ny 5:43 


BALAZ8 ET AL. (Avon DAtry COMPANY ET AL.) V. ANDERSON, SECRETARY 
oF AGRICULTURE, ET AL. (D. C., N. D. Ohio, E. D.), 77 F. Supp. 612 
(1948). Administrative law—Scope of judicial review of milk 
order issued by Secretary—Conclusiveness of findings made by 
Judicial Officer—Function of interrogatories and production of 
records—Rules of Civil Procedure._._.._..._._-_----..-----.-----.. 9: 665 


*Cumulative Index-Digest and Subject-Index of the court cases will be found in the 
December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; 
€A. D. 1333; 7 A. D. 1371; and 8 A. D. 1586.—Ed. 
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Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 
BALAZS ET AL. Vv. BRANNAN, SECRETARY OF AGRICULTURE, ET AL. (U. S. 
D. C. N. D. Ohio), 87 F. Supp. 119 (1949). Milk regulated under 
Order No. 75 as affecting interstate commerce—Commerce—Regu- 
lation of intrastate commerce substantially affecting interstate 
COTISTIN IO ii ace tants ce tee pcre ele accion eee eee 
BARRON Coop. CREAMERY ET AL. Vv. WICKARD, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 
BEATRICE CREAMERY COMPANY ET AL. Vv. ANDERSON, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record__---_-----------~--- 
3: 72 C. J. WEILAND AND Son Darry Products CoMPANY, INc. v. WICKARD, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review 
of Secretary’s order—Overpayments—Variation in total butterfat 


e: Page 
6: 969 


CHAPMAN Vv. UNITED SraTes, 139 F. 2d 327 (1948) Validity of 
producer-settlement fund provisions of act__-------------------- 3: 819 

COSGROVE ET AL. v. WICKARD, 49 F. Supp. 232 (1943) Bona fide pro- 
ducer—Tindiig¢s of Seeretary. 3. ccc cmmescwnnese 2:610 
CRULL v. WICKARD, 137 F, 2d 406 (1943) Findings of fact by Secretary 
as to petitioner’s status as handler sustained___--___------------- 
CRULL v. WicKArp, 40 F. Supp. 606 (1941) Scope of judicial review 
C0 BeGuelary th GOGO 6 i i on ee eee 
DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDERSON, —— 
F. Supp. — (1947) Order No. 27—Reclassification of milk— 
Interpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser’—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of exception to III-A classi- 
GUC GN IE ici ak academe ark craps Sisk Sane ance 
DAIRYMEN’S LEAGUE COOPERATIVE AS9S’N, INC. v. BRANNAN, SECRETARY 
oF AGRICULTURE, 173 F’. 2d 57 (1949) Classification of milk—Class 
II-A—Status of handler determined by location of approved 
plant—Element of III—D classification of milk—Inapplicability of 
III-D classification—‘Purchaser’—Inapplicability of term used 
611 in regulation—Construction of phrase “not a handler’—‘Handler,” 
meaning of phrase—Delivery of cream to handler—Divisions of 
43 eorporations found not separate jural’ persons—Inapplicability 
of milk market administrator’s interpretation of regulation rela- 
tive to manufacturing plant as distinguished from distributing 
plant—Milk not subject to III-D classification—Courts—Review 
by court of erroneous stipulation—Complaint of action of Judicial 
Officer not considered by court—Judicial Officer’s refusal to accept 
65 stipulation as final, approved by court—Duty of court relative to 
existing rights and obligations—Repudiation of agreed interpre- 
tation of regulation approved by court—Administrative law— 
Usage in reliance on administrative interpretation—Estoppel— 


the 
a a 
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Volume: Page 


Agricultural Marketing Agreement Act of 1937—Continued 
Choice of reasonable construction of regulation—Test of reason- 
able construction of regulation—Judicial review of validity of 
regulation—Reopening of proceeding—Wayward and vacillating 
administration of regulation affecting third parties—Characteri- 
zation by court of difficulties involved in administration of milk 
orders—‘Multifarious ramifications’—‘Supernatural powers’— 
“Fantastic proliferation’—‘Verbal mazes”_-_-----_--_--__--~-- 

Exum SPRING FARM, INC. ET AL. V. UNITED STATES, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is____----------_------ 3: 540 
FAIRVIEW CREAMERY, INC. v. WICKARD, 42 F. Supp. 757 (1942) Cal- 
culating freight rates to determine allowances to creamery com- 
mie aac aR a a in 3: 608 
GRANDVIEW Datry, INc. v. JONES, WAR Foop ADMINISTRATOR, ET AL. 
61 F. Supp. 460 (1945) Administrative law—Judicial review— 
Market service payments—Inapplicability of doctrine of res judi- 
cata to decisions of administrative officers and boards___------- 5: 510 
GRANDVIEW Datrry, INC. v. JONES, WAR Foop ADM’R, ET AL., 157 F. 24 5 
(1947) Disallowance of market service payments upheld—Conclu- 
sion—Findings—Substantial evidence__-__________-___-__-_----- 6: 390 
GREEN VALLEY CREAMERY, INC. v. UNITED STATES, ET AL., 108 F’. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 


9: 152 


3:38 
GupceEL, Boyp v. L. 8S. Iverson, DepuTY MARKET ADMINISTRATOR OF 
THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. GOVERN- 
MENT (D. C. U. S. W. D. Kentucky at Louisville, 1949). 87 F. 
Supp. 834. Dismissal—Action to enjoin milk market administra- 
tor from pooling milk—Lack of jurisdiction of court to entertain 
handler’s complaint—Exhaustion of administrative remedy under 
section 8c (15) of act—Failure to join Secretary of Agriculture as 
necessary and indispensable party—Effect of failure to prove alle- 
gation in complaint—Injunction—Suit to enjoin subordinate of 
Secretary not maintainable—Justiciable right—Effect of com- 
mingling of producer’s milk with that of handler—Estoppel—Mar- 
ket administrator’s action not binding upon Secretary—Court 
UCase UIT TON ARSC ee 5) a a 
H. P. Hoop & Sons v. UNITED STATES, 307 U. S. 588, 838 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of postwar period—Unavailability of statistics for prewar period— 
Validity of referendum—Right to vote—Vote by cooperatives— 
Equalization fund—Reinstatement of amended milk order—Find- 
ing as to effectuation of policy of act—Constitutional law—Due 
process of law—Validity of equalization provisions of order_____- 7:919 
HocaNsspura MILK CoMPANY, INc. v. JONES, WAR Foop ADMINISTRA- 
Tor, — F. Supp. — (1946) Order No. 27—Reclassification of milk— 
Burden of proof as to invalidity of market administrator’s action— 
Administrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—Effect of failure to 
protest undue delay in making reclassification_________________- 6: 1036 


8: 1406 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


ge 
, JOHN E. Rosasco CREAMERIES, INC. v. CLINTON P. ANDERSON, Secre- 
tary of Agriculture of the United States (U. S. D. C., S. D. N. Y. 
1950). Parties—Dismissal of complaint for failure to substitute 
WOES acs eee ee ee 9: 1054 
La VERNE Co-op CiTrUS ASS8’N ET AL. Vv. UNITED STATES, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy_------------------ 3: 921 
2 M. H. RENKEN Darry Co. v. WicKArpD, 45 F. Supp. 332 (1942) Order 
No. 27—Merket service payments... <2 cence 3: 316 
) M. H. RENKEN Datry Co. v. WICKARD, 47 F. Supp. 212 (1942) Order 
Na.. S7—-Tre: Chats ea tea iain es ite ee ens 3: 321 
New ENGLAND Darrtss, INc. v. WICKARD, 51 F. Supp. 444 (1943) Order 
; No. 4—Cooperative, when not a handler______-_-____-_--------- 3:310 


New York STATE GUERNSEY BREEDER’S Co-op v. WICKARD, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 


LI OR i ts eat ee acer wee eee 3: 697 
OGDEN Datry Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL., 157 
F. 2d 445 (1946) Judicial review of War Food Administrator’s 
order—Order sustained and affirmed____---_--_--_---_--------- 6: 269 
' PARKER Vv. UNITED STATES, 153 F. 2d 66 (1946) Civil contempt—When 
contemnor released by discharge in bankruptcy__--------------- 6: 862 
PARKER Vv. UNITED STATES ET AL., 126 F. 2d 370 (1942) Corporations— 
Pngunction— Conte as oi iit eee eee 3:45 
PARKER V. UNITED STATES ET AL., 129 F, 2d 374 (1942) Corporations— 
Contempt—Diseretion: of court... 2.5. so ees 3:61 
PARKER Vv. UNITED STATES ET AL., 135 F.. 2d 54 (1943) Corporations— 
3:65 


Contempt—Compensetory: fle... sss i cccccemneas 
QUEENSBORO FArM Propucts, Inc. v. WICKARD, 47 F. Supp. 206 (1942) 


Order No: 2t—-Une claguification....... 2c... oss ee teeseaees 3: 212 
QUEENSBORO FARM Propucts, INc. v. WICKARD, 137 F. 2d 969 (1943) 

Order No. 27—Use classification... isis eh tn 3: 220 
SauquoiT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD, 45 F. Supp. 

104 (1942) Strict compliance with prescribed temperature___---~- 3: 684 
SHAWANGUNK Co-op. Darries, INc. v. JONES, 59 F. Supp. 848 (1945) 

Accounting by handler for milk received from producers__-----~- 5:124 


SHAWANGUNK Co-op. Darries, INc. v. JONES, ET AL., 153 F. 2d 700 
(1946) Accounting by handler for milk received from producers__ 5:576 
SHAWSHEEN Darry, Inc., 47 F. Supp. 494 (1942) Claims against milk 


handler provable in bankruptcy... ec ccc 3: 619 
SPRAGUE Datry COMPANY ET AL. v. ANDERSON, — F. Supp. — (1946) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in 
6: 729 


IARENGUIDE GOO assess et ed eine nen eae 
STARK ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE, 82 F. Supp. 


614 (1949) Order No. 4—Invalidity of cooperative payment pro- 
visions—Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from producers’ 
pool—Action—Right to sue where encroachment is slight—Right 
to sue where expense of litigation is borne by another party— 
Power of court to set aside action of Secretary—Broad powers of 
Secretary not unlimited and his wide discretion not untram- 
meled—Lack of power of administrative agency to take property 








1304 CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page | Ag 
of one person for benefit of another—Words and phrases—Con- 
struction and meaning of word “Incidental’”—Application of mean- 
ing of word “Incidental” relative to term “not inconsistent”— 
Administrative construction of statutes—Legislative history of 
provision of act relative to deductions for payments to cooperative 
OOO ono eee en een anew ea 8: 637 
STARK ET AL. v. WICKARD, 136 F. 2d 786 (1944) Standing of milk pro- 

ducer to seek court review of Secretary’s order______-____--__-- 3:140 
STARK ET AL. Vv. WICKARD, 321 U. S. 288 (1944) Right of producer to 

obtain court review of Secretary’s order__.__-_----_-_--_-_-__- 3:121 
TITUSVILLE Datry Propucts Co. v. ANDERSON, SECRETARY OF AGRI- 

CULTURE, 77 F. Supp. 232 (1945) Order No. 27—Evidence—Termi- 

neon of Siahis As hanGgler...-2.5242... 3 Se eacecn 8:1211 
TITUSVILLE Darry Propucts Co. v. BRANNAN, SECRETARY OF AGRICUL- 

TURE, 176 F. 2d 332 (1949) Certiorari denied, 338 U. S. 905. Order 

No. 27 not regulation of arbitrary nature—Status as handler under 

Order No. 27—Regulation of shipments current in or affecting 

interstate commerce under Order No. 27—Status as handler subject 

to approval by Department of Health under Order No. 27—Judicial 

Officer’s decision holding status of petitioner as handler, affirmed__ 8: 1216 
UNITED STATES v. ADLER’S CREAMERY, INC., 107 F. 2d 987 (1939) Han- 


DICE HNO NG on 8 oo eon eee ooo 8: 1020 
Unitep STATES v. ADLER’S CREAMERY, INC., 110 F. 2d 482 (1940) In- 
junction—Collection or payment of money__----~------_--_-_-__ 3: 1027 


UNITED STATES OF AMERICA, APPELLANT V. BORDEN COMPANY, CHARLES 

L. DREsEL, Harry M. REsER, ET AL., 308 U. S. 188 (1939). Provi- 

sions of Federal Anti-Trust Act not impliedly repealed by Agri- 

cultural Marketing Agreement Act of 1937—Provisions of Federal 

Anti-Trust Act not modified by Capper-Volstead Act—Court deci- 

en CO as ere eee emeamianemaes 9: 740 
UNITED STATES v. BURLINGTON SANITARY MILK ComMPaANny, INo., (D. C. 

E. D. Wisconsin, 1944) Exhaustion of administrative remedy____ 3: 1029 
UNITED STATES Vv. ELM SPRING FarM, INC., ET AL., 38 F. 2d 508 (1942) 

Cooperative associations—Handler, who is_--_--_----------__-_ 8: 532 
UNITED STATES v. GREEN VALLEY CREAMERY, INC., 59 F. Supp. 153 

(1945) Civil contempt—Effect of discharge in bankruptcy upon 

Collection of compeneatery ie... 25-5 ones can 6: 860 
UnitTEep States v. H. P. Hoop & Sons, INC. ET AL., 26 F. Supp. 672 

(1939) Validity of Order No. 4—Constitutionality of Agricultural 

Marketing Agreement Act of 19837—Stare Decisis—Constitutional 

law—Delegation of legislative power—Due process of law—Find- 

ing as to base period—Country plant—Equalization fund—lInter- 

Se AN ot eats cs a tenes So aiemieieeeadeaes 7: 905 
UNITED STATES v. HOGANSBURG MILK ComPany, INC., 57 F. Supp. 297 

(1944) Administrative law—Effect of failure to exhaust adminis- 

trative remedies—Market administrator’s determination as to 


amounts due from handler to producers’ settlement fund________ 6: 1084 
UNITED STATES v. LEVINE, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe____-__-_--__________ 8: 615 


UnitTep States v. Martin (U.S. D. C. D. Mass., 1948), Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order 
subsequent: to injunction Jud@moent...w on nein ccenccncccce 7: 494 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
UNITED STATES v. RIDGELAND CREAMERY Co., 47 F. Supp. 145 (1942) 

Exhaustion of administrative remedy__-__---__-_--_--__---~---- 3: 626 
UNITED STATES v. Rock Roya Co-OPERATIVE, INC., ET AL., 307 U.S. 
533, 59 S. Ct. 993, 83 L. ed. 1446 (1939) Constitutionality of act— 


Validity of Order No. Bin qs een ene 2:391 
UNITED STATES v. RUZICKA ET AL., 152 F. 2d 167 (1945) Exhaustion 
of administrative remedy—Judicial review____-_-__-_--___--__---- 5: 923 


UNITED STATES Vv. RUZICKA ET AL., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture. 5: 931 
UnIrep STates v. THE TELLING-BELLE VERNON CO., A CORPORATION, 
ET AL., (U.S. D. C. N. D. Ohio, E. D., 1948) Preliminary mandatory 
injunction—Compliance with milk order while its validity ques- 
1 TANG nn a eee ae 7: 848 
UNITED STATES v. TITUSVILLE Datry PrRopucts Co., 63 F. Supp. 104 
(1945) Mandatory injunction—Stay of administrative proceeding_ 5: 851 
UNITED STATES Vv. TURNER Datry Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk market- 
ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—Inter- 


6 locutory order—Pinal: decision... 2... ee 7:52 
UNITED STATES v. TURNER Dartry CoMPANY, 166 F. 2d 1 (Feb. 18, 1948) 
0 Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—Ex- 
7 haustion of administrative remedy—Finding of ascertainment and 


determination of parity price—Handler’s right to question con- 
stitutionality of legislation of administrative order—Power of 
court to determine validity of administrative order__-_--_----~- 7: 240 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 


SRCAUIAE ORG RAGE RINNE iis ee Ae ins espace 7: 246 
UNITED STATES v. WESTERN FrRuIT GROWERS, INC., ET AL., 34 F. Supp. 
> 794 (1940) Power of Federal court to protect its jurisdiction___._ 3: 484 


UnitTep States v. Woon ET AL., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—aAction to enforce 
CERI IATA: REED ONIN a cecccscinitn isn Sees cca erage 5: 418 
UNITED STATES v. WRIGHTWOOD Datry CoMPANY, 315 U. S. 110, 62 S. 
Ct. 523, 86 L. ed. 726 (1942) Effect of intrastate commerce competi- 


tion upon regulation of interstate commerce___-_------------__- 2: 778 
UNITED STATES v. WRIGHTWOOD DAIRY COMPANY, 127 F. 2d 907 (1942 
Powors-0€ Seetetary wider net. ooo oe eee 2: 789 
Voert’s Dairies, INC. v. WICKARD, 45 F. Supp. 94 (1942) Producer, who 
is—Judicial review of administrative definition-_______.____--___ 3:611 
WADDINGTON MILK Co., INC. v. WickarpD, 140 F. 2d 97 (1944) Order 
ING, 2i-—-Die: GIRMRIR CAO ais erect ate ances 3: 685 
Wawa Datry Farms, INc. v. Wickarp, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo_____-____--_______ 3: 930 
‘ Wawa Datry Fars, INC. v. Wickarp, 149 F. 2d 860 (1945) Validity 
of milk-receiving station differential.__........................ 5: 716 


WESTERN FRUIT GROWERS, INC., ET AL. Vv. UNITED STATES, 124 F. 2d 
881 (1941) Power of Federal courts to enjoin prosecution of State 
GAUUUT UR a es St et eee 3: 437 
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WETMILLER Dairy & FarM PropuctTs Co., INO. v. WICKARD, SECRETARY 
OF AGRICULTURE, 60 F. Supp. 622 (1944) Classification of milk in 
accordance with its utilization at second plant----__-_-----___ 

WETMILLER DArry & Farm Propucts Co., INc. v. WIcKARD, 149 F. 2d 
830 (1945) Reclassification of milk by Secretary—Effect of market 
administrator’s acquiescence in III-A classification--_.__.__-____ 


WHITING MirK COMPANY v. CHARLES F. BRANNAN, SECRETARY OF 


AGRICULTURE OF THE UNITED States (D. C. U. S. D. Mass., 1949), 
Ruling of Judicial Officer relative to butter provision of Order No. 
4 sustained by district court—Interpretation of butter provision of 
Order No. 4—Consideration of rationality of price schedule—Re- 
sort to administrative history—Policy of butter provision of Order 
No. 4—Interpretation of reporting and payment provisions of 
Order No. 4 not inconsistent—Permissibility of segregation of 
churned butter under Order No. 4—Claim of estoppel not well 
founded—Type of retroactive ruling relative to Order No. 4 inevi- 
PARE 35: GIO Ol BOCORS .- is sinc mano iecnasn ea ncaeeumnmaes 


Commodity Exchange Act 


Boarp OF TRADE OF KANSAS City, Mo., ET AL. v. MILLIGAN, U.S. ATry., 
ET AL., 16 F. Supp. 859 (19386) Constitutionality of Commodity Ex- 
change Act—Interstate commerce—Adoption of necessary and con- 
venient means by Congress to exercise its powers—Due process 
ND is a eee a alo eee ae ak aaa, 

Boarp OF TRADE OF KANSAS City, MoO., Er AL. v. MILLIGAN, U. S. ATTY., 
ET AL., 90 F. 2d 855 (1937) Constitutionality of Commodity Ex- 
change Act—Purpose of act—Evidence—Presumption of constitu- 
tionality of statutes—Presumption as to performance of duty by 
public officials—Interstate commerce—Freedom of contract—In- 
RIOR i a a aoe lens aes cet i rs he ro eey seen oo ceca 

30AKD OF TRADE OF THE CITY OF CHICAGO ET AL, V. OLSEN, 262 U. S. 1, 
43 S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of act___---_- 

IRVING WEIS AND COMPANY ET AL. v. CHARLES F. BRANNAN, SECRETARY 
oF AGRICULTURE, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of futures commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation of 
judicial review of remedies or penalties—Effect of violation of act 
py partner upon patinerentw. ...- 222.22 n nem ccsinesncnnconcsas 

Moore v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL, U0. 
B.0ARD OF TRADE oF CITy OF CHICAGO ET AL., 90 IF’, 2d 735 (1987) Con- 
stitutionality of Commodity Exchange Act—Interstate commerce— 
Congressional findings—Purpose of act—Prohibition of wild forms 


of speculation—Duty of Circuit Court of Appeals relative to Su- 


preme Court decisions in determining constitutionality of statute 
NELSON v. SECRETARY OF AGRICULTURE, 133 F. 2d 453 (19438) Suspen- 

non Teens teaGing oFivtiemes... .- 3. oe ck we nseuen Seale 
NICHOLS & Co. v. SECRETARY OF AGRICULTURE, 131 F. 2d 651 (1942) Act- 


ing on other side of customers’ trades * sh Sea ie 
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: Pag: | Commodity Exchange Act—Continued Volume : Page 
NicHOLs & Co. ET AL. v. SECRETARY OF AGRICULTURE, 136 F. 2d 503 
(1943) Offsetting, what constitutes_.__.________..-_.___-__._-__ 3: 1032 


3 GF Federal Seed Act 
BH. K. HArpison SEED Co. v. JONES, 149 F. 2d 252 (1945) Cease and 
desiat—Secda—Palse labels... 2.5 cn 5: 227 
UNITED STATES v. DUNN, 55 F. Supp. 535 (1944) False seed advertise- 
WE oes oii ee hen eee ie ca oan nee ee 3: 937 


Grain Futures Act 
BARTLETT FRAZIER Co. Vv. HYDE ET AL., 56 F. 2d 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity__._____- 8:112 
BARTLETT FRAZIER CO. ET AL. Vv. HYDE, SECRETARY OF AGRICULTURE, 
ET AL., 65 F. 2d 350 (1983) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process___--------------.------ eevee 


Packers and Stockyards Act, 1921 
}: 1310 MIDWEST FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL., Vv. 
SAME; BARTON v. SAME, 64 Supp. 91 (1945) Suspension of registra- 
tion—Unfair, unjustly discriminatory or deceptive practices___-___ 5: 309 
MIROTZNIK ET AL. Vv. UNITED STATES ET AL., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 
URCONSER: DONNO? Bog = ee ee eee ae 5: 652 
5: OT MORGAN ET AL. Vv. UNITED STATES ET AL., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1936) Fair hearing—Rate proceeding__-_._.______-- 2: 498 
MOorGAN ET AL. V. UNITED STATES ET AL., 304 U. S. 1, 58 S. Ct. 773, 82 
L. ed. 1129 (1938) Fair hearing—Rate proceeding____-___-___-~~- a= 22507 
NOSTRAND POULTRY MARKET, INC. v. UNITED STATEs ET AL., 59 F. Supp. 
245 (1945) Denial of application for license—Constitutionality of 
3: 102 GE io ie bem eats ee eee 5:129 
Sroux Ciry Stock YArps CoMPANY v. UNITED States, 49 F. Supp. 801 
): 499 (1943) Cease and desist from refusing to render stockyzrd serv- 
COR iiis ccainecnesinus conan taenbea rea aeeape nae 2: 621 
St. JosepH Stock Yarps CoMPANyY v. UNITED States, 11 F. Supp. 322 
(19385) Validity of stockyards rate order_-----~-- ah eescinauama icant 3: 1114 
St. JoseEpH Stock YArps CoMPANY v. UNITED States, 298 U. S. 38, 56 
S. Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order. 3: 1138 
STAFFORD ET AL. Vv. WALLACE, 258 U. S. 495, 52 S. Ct. 397, 66 L. ed. 735 
(1903) OConastitutionality: of seta... <2 osee non ica ngeasee 2: 449 
SULLIVAN Co. v. Werts (U.S. D. C., D. Nebr.), 89 F. Supp. 317 (1950) 
; 1236 Action of seller as constituting estoppel—Principal and agent— 
Liability of innocent agent—Courts—Supreme Court decision fol- 
lowed by Federal Court—Duty of licensed consignor under Packers 
and Stockyards Act, 1921 to serve all indiscriminately___.._.__----. 9: 904 
UNITED STATES ET AL. Vv. MORGAN ET AL., 307 U. S. 1838, 59 S. Ct. 795, 83 
L. ed. 1211 (1989) Retention of funds pending determination of rate 
+: 88 II iiss sci sidei chp ss cacti pide st oa eae anal alameda aman Gasadma 
UNITED STATES ET AL. v. MORGAN ET AL., 313 U.S. 409, 61 S. Ct. 999, 85 
5: 825 | L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
etel Gi OR ans ced iiceckiennesacmeenewesedaueenee 2: 538 


ps Oe 917053—50 10 


to 


: 523 
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Perishable Agricultural Commodities Act, 1930 Volume : Page 
A. J. Conroy, INC. v. WEYL-ZUCKERMAN & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court_- 7: 1133 
ABE RAFELSON Co., INC., APPELLANT v. R. G. TUGWELL, AS ACTING SEC- 
RETARY OF AGRICULTURE, APPELLEE, 79 F. 2d 653. Injunction—Power 
of court to enjoin Secretary from threatened action to revoke li- 
cense and impose fines and penalties—Exhaustion of remedy—Con- 
sideration of constitutionality of act...=.......=.+.....-..2-s.. 8: 1067 
ALEXANDER MARKETING COMPANY v. HARRISBURG DaILy MaRKET (U. S. 
D.C., M. D. Pa.), 9 F. R. D. 248 (1949) Personal service of notice of 
appeal not required—Nonresident adverse party—Service by regis- 
tered mail—Proceedings under Perishable Agricultural Commod- 
ities Act, 1930 excepted from Federal Rules of Civil Procedure— 
Cotpmeononmient Of PrOCORGIDO aac sin it i co recs 
ALEXANDER MARKETING COMPANY Vv. HARRISBURG DAILy MakKet (U.S. 
D. C., M. D. Pa.), 87 F. Supp. 124 (1949) De novo proceeding— 
Hffect of evidence failing to overcome prima facie case—Dam- 
ages—Resale of commodity—Costs—Reasonable attorney’s fee____ 9: 534 
AMERICAN FRUIT GrowWERS, INC. v. LEwIs D. GOLDSTEIN FRUIT AND 
PRopUCE CorPORATION, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district court—Fuilure to file appeal from Judicial Officer’s deci- 


9: 531 


sion within period required Diy G61. onsen res ceeen 7: 498 
Bacon BroTuers v. CaD HEATON FRuIT Company, — F. Supp. — (Dec. 

19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 

versity of citizenship—Jurisdiction of district court—Appeal from 

OR a I i a a 6: 732 


Bacon BrorHers v. CAD HEATON Fruit Company, — F. Supp. — (June 
80, 1947) Interest allowed on contract—Amount of attorney’s fee 
Gilead commen! Tar: AWC OCW aa 5 oii ai ice Secunia 6: 734 
BARKER-MILLER DISTRIBUTING Co. v. BERMAN, 8 F. Supp. 60 (1934) Sec- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of statute of frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 











where buyer failed to acquire title to commodity________________ 8: 224 
BELL ET AL. Vv. Matn, 49 F. Supp. 689 (1943) Transaction constituting 
EA ORBAN ATT: IRIN a i i a erates 2: 630 


CALIFORNIA FRUIT EXCHANGE Vv. Morris HENRY AND ANTHONY SpPRA- 
CALE, PARTNERS, T/A SPRACALE FRUIT CoMPANY. (D.C. U.S. W. D. 
Pa., 1949), 89 F. Supp. 580. Interpretation of contracts—Prima 
facie case made out by findings of Secretary—When uncontradic- 
tory testimony raises a question of fact—Buyer assuming risk of 
normal deterioration losses arising in transit—Proof of existence 
of custom and usage—Burden of proof as to existence of custom 
and usage—Measure of damages based on resale of commod- 
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e: Page f Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
ity—When irregularities in conduct of juror or counsel authorize 
new trial—Jurors not concluded by sealed verdict___-____-__--__ 9: 407 


ERNEST E. FApLer Co. v. HESSER, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal—Defenses open on appeal from Secretary’s repara- 

1: 1133 tion order—Relationship of act to law of sales—Passage of title— 

Each Of right of venclanion, WHO: <a0ennn ce nc aeeeeas 7: 589 

HANDLER ProDUCE CoMPANY v. M. A. McPETERS (D.C. U. S. S. D. Ill. 

1949) Appeal from reparation order—Findings of fact and order of 

Secretary approved by court—Prima facie evidence—Section 499g 

: 1067 (c) of act—Jurisdiction of court—Substantial evidence—Failure 
te overcomes prime facié (GGG... 238 3c eee 9: 1145 

HARCOURT-GREENE CO. v. PENNSYLVANIA Macaroni Co. (U. S. D. C. 

W. D. Pa.), 82 F. Supp. 488 (1949). Contract of purchase and 

sale—Effect of failure to comply with statute of frauds—KEvi- 

dence—Failure to show breach of contract__-___---_---___----__ 9: 758 

: 5381 HoFFMAN BANANA COMPANY UV. SCHULTZ BROKERAGE Co., a partnership 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of cost 

OE CU IE icine eneek eee 6: 1098 

JOSEPH DENUNZIO FRUIT CoMPANY Vv. CRAIN, D. B. A. ASSOCIATED FRUIT 

): 534 DISTRIBUTORS OF CALIFORNIA AND THE RED LION PackING CoMPANY, 
79 F. Supp. 117 (1948) Trial de novo—Evidence aliunde or de hors 
the record—Contracts—Offer and acceptance—Meaning of term 
“pooked”—Anticipatory breach—Buyer’s remedy—Statutes—Con- 

: 498 structicn and interpretation—Punctuation as aid in—Illegality of 
contracts—‘Signature,” what is—Statute of frauds, how satis- 
fled—Teletype messages—Principal and agent—Principal partially 
disclosed—Damages—Hmergency Price Control Act—Courts— 


= 


: 782 Question of election to hold party liable—Application of national 

law to federal questions—Administrative law—Findings of fact 

and reparation order as prima facie evidence___________________-_ 7: 1009 
: 734 JosePH MartTINELLI & Co., INc. v. L. GILLARDE Co., 73 F. Supp. 293 


(1947) Lawful rejection of commodity sold on basis of rolling ac- 
ceptance final because of inherent defect—Cladosporium rot—Pass- 
age of title—Risks of normal deterioration and damage in transit__ 7: 359 

JosePH MARTINELLI & Co., Inc. v. Simon SreGer Company (U.S. C. A. 
1st Cir.), 176 F. 2d 98 (1949) Right of buyer on an f. o. b. acceptance 
final basis to reject commodity because of fraud—Right of buyer on 
an f. o. b. acceptance final basis to avoid contract induced by 
; 224 fraud—Effect of discovery of fraud after breach of contract—Fraud 
as a defense after its discovery—Contract induced by fraud void- 
; 630 able—Election of remedy by party defrauded—Right to recover 
damages for fraud by party breaching contract—Court decisions 

EN i ss a ee tee pene et ea en hee 8: 981 
Krevucer v. ACME Fruit Company, 75 F. 2d 67 (1935) Constitution- 

OH OG ORs ii icc eae 2: 471 
L. GILLARDE COMPANY V. JOSEPH MARTINELLI & Co., INC., 168 F. 2d 276 
(1948) * “Rolling acceptance final’ sale—Unlawful rejection— 
Waiver of right to claim damages by unlawful rejection of ship- 


i *Certiorari denied by the Supreme Court on December 6, 1948, 335 U. S. 885.—Hd. 
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Perishable Agricultural Commodities Act, 1930—Continued Volume : Page 
ment—Relationship of contract terms: “rolling acceptance,” “roll- 
ing acceptance final” and “f. o. b. acceptance final”—Buyer’s 
remedy under contract term of “rolling acceptance final’”—Sub- 
stantial and practical compliance with bond requirements of act-_ 7: 421 
L. GILLARDE COMPANY V. JOSEPH MARTINELLI & Co., INC., 169 F. 2d 60 
(1948) * Unlawful rejection—Waiver of right to claim damages 
for breach of contract—Prior judgment amended—Statutes—De- 
partmental interpretation of regulation. _._.-=......-.---.==.. 7: 595 
L. Yuxon & Sons Propuce CoMPANY v. FINERMAN AND SCHOENBURG 
(D. Cc. U. S. S. D. California C. D. 1948) Failure to repay 
purchase price—Lack of suitable shipping condition—Lawful 
TI Ss setae nee naan ewanemamsonuan 8: 847 
Locin CoRPORATION v. S. Botner & Sons, 74 F. Supp. 133 (1947) 
Sufficiency of bond—Motion to dismiss appeal—Motion to strike 
NG i ee ecb ce scaset nemacun acount aeesaueeeee 6: 1191 
Mite ENp Fruit ExcHAncg, Inc. v. O. S. HURLEY, D. B. A. O. S. HURLEY 
Propuce Co. (U. S. D. C. N. D. Texas, 1945) Judgment upon 
verdict of jury—Bond in double amount of reparation award— 
RTI IRR ono a Se et re 5 : 804 
Pasoo County PracH Ass’N v. J. F. Sottey & Co., INC., 146 F. 2d 880 
(1945) Principal and agent—Agent’s authority to receive ad- 
vances—Authbority of agent not established by broad language 
letter—Agent’s authority to receive payment not implied from his 
authority to sell—Presumption of authority of agent to receive 
payment affected by his restricted authority—Assumption of risk 
of lack of agent’s authority—Lack of right of agent to use agency 
for his benefit—Customs and usages—Seller not bound by custom 
lacking force of law—HEffect of specific notice limiting scope of 
agent’s authority upon business custom__-----------___--------- 8: 327 
ROTHENBERG V. H. ROTHSTEIN & Sons, 181 F. 2d 345 (U.S. C. A. 3d 
Cir., 1950). Appeal—Right to submit views with respect to ques- 
tions deemed decisive—Acceptance of offer by telephone in Phila- 
delphia as resulting in Philadelphia contract—Reargument—Ques- 
tion of effect of state statute of frauds... .......2-.............- 9: 1267 
ROTHENBERG v. H. ROTHSTEIN & Sons, 183 F. 2d 524 (U.S. C. A. 2d 
Cir., 1950). Appeals—Applicability of state statute of frauds to 
contract of purchase and sale under Perishable Agricultural Com- 
modities Act—Courts—Conflict of laws—Supremacy of federal 
law—Substantive effect of statutes of frauds of states rendering 
parol contract void—Statute of frauds of Pennsylvania—Con- 
strued by appellate court as procedural—Applicability of proce- 
dural limitations of statute of frauds of Pennsylvania to suit for 
reparation under Perishable Agricultural Commodities Act—Grant 
of remedies by Perishable Agricultural Commodities Act—Rem- 
edies—Meaning of term under § 5 of Perishable Agricultural Com- 
modities Act—Failure to notify seller of rejection of produce 
within limitation period as constituting acceptance—Supremacy 
OE OROTRL IAW ONGE SIRI BIADUEE = 3 co ck eine sewns 0: 1272 








*Certiorari denied by the Supreme Court on December 6, 1948, 385 U. S. 885.—Ed. 
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e: Page Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
SAWYER ET AL. V. PASKOFF ET AL.; SAME UV. PEISAKOFF ET AL., 74 F. 
Supp. 24 (1947) Sufficiency of evidence, relating to performance of 

contract, for Jury—Denial of motions for new trial_-__________ 7: 849 
7: 421 SMITH v. WHITE ET AL., 48 F. Supp. (1942) Authority of Secretary 


to promulgate procedural rules—Evidence—Secretary’s action 
presumed in accordance with procedural rule—Reconsideration of 
reparation order—Findings of Secretary—Prima facie evidence— 
7: 595 Allowance of claim after reconsideration—Effect of record failing 
to disclose rules of practice relative to reconsideration of repara- 
tion order—Courts—Consideration by court of supporting testi- 
mony not within record before Secretary—Function of court 
3: 847 relative to reparation proceeding—Effect of failure to establish 
seller’s notice of resale contracts—Practice and pleading— 
Amended complaint—Damages—Seller’s inability to meet issue 
3: 1191 relative to market price of produce justified—Federal Rules of 
Civil Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance__---_ 8: 766 
THE LERoy DyaL Company, INc. v. ALLEN, — F. Supp. — (1946) 
5: 804 Breach of contract justifying rejection by buyer (reversed by 
Ol OB Qn esses ee ee eee 6: 482 
Tuo LERoy Dyat Company, INC. v. ALLEN, 161 F’. 2d 152 (1947) Im- 
material breach of contract by seller not justifying rejection by 
buyer—Meaning of term f. o. b. acceptance final________---____- 6: 490 
UNITED STaTEs v. SoLoMON, 3 F. R. D. 411 (1944) Action to enjoin 
dealer from operating without a license—Penalties—Jurisdiction— 
Interstate commerce—Fresh vegetables—Inapplicability of Fed- 
eral Rules of Civil Procedure in civil suits of quasi-criminal na- 
ture—Mistrial—Effect of cross-examination erroneously allowed 
3: 327 TU IN i esi sie Si chee cage ts na es aaa ae a oa 7: 247 
W. H. LAILer & Co., INc. v. C. E. JAcKSON Co., 75 F. Supp. 827 (1948) 
Dismissal of motion to dismiss appeal for want of jurisdiction— 
Motion for leave to amend answer granted—Denial of motion for 


TINE NIG TNs | AN co ee et ree 7:161 
): 1267 WESTERN FRuIT GROWERS, INC. v. BEILMAN Propuce Co., INc., 75 F. 

Supp. 334 (1948) Unlawful rejection—Damages—Costs—aAttor- 

ON is eccrine wie eae a reeaniod Mea ee ace ea 7: 363 


Sugar Act of 1948 

CENTRAL Roig REFINING Co. ET AL. V. SECRETARY OF AGRICULTURE 

(Porto RicAN AMERICAN SuGAR REFINERY, INC., ET AL., INTER- 

VENORS), 171 F. 2d 1016. (1948) Validity of Order No. 18—Ad- 

ministrative law—Judicial review of administrative action— 
Constitutionality of provisions of act____._---_____________-_____ 9: 256 

SECRETARY OF AGRICULTURE, PETITIONER v. CENTRAL Roig REFINING 

CoMPANY, WESTERN SuGAR REFINING CoMPANY, ET AL. (NO. 27.) 

Porto RIcAN AMERICAN SUGAR REFINERY, INC., PETITIONER Vv. CEN- 

TRAL Rota REFINING COMPANY AND WESTERN SuGAR REFINING 

CoMPANY. (No. 30.) GOVERNMENT OF PUERTO RICO, PETITIONER v. 

1272 SECRETARY OF AGRICULTURE, PoRTO RICAN AMERICAN SuGar RE- 

1. FINERY, INC., ET AL. (No. 32.) 94 Adv. Op. (L. ed.) 297 (Febru- 

ary 6, 1950.) Validity of Order No. 18—Proper measure as to 
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Sugar Act of 1948—Continued Volume: Page 
“past mayketing” and “ability to market’—Administrative law— 


Scope of judicial review of administrative action—Scope of com- 
merce clause—New problems—Order No. 18—Commerce—Geo- 
graphic uniformity of regulation—National policy—Due process— 
Commerce clause—Discrimination—Sugar Act of 1948—Refined 
sugar quotas—Constitutional law—Courts—Scope of review of 
validity of acts of Congress 








